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PREFACE

TO THE FIFTH EDITION.

In the present edition the cases are brought down
to the time of writing; a chapter on ¢ Negligence with-
out Representation’ (Chapter XIX.) has been written;
and considerable additions have been made throughout
the book, as in regard to fraud touching judgments,
estoppel by misrepresentation, and estoppel by waiver.
Some changes in arrangement, by way of better
method, have. also been made ; these, I hope, are final
and sufficient.

I have to thank my friend Sir William Anson for
giving me free access, early and late, to the library
of All Souls College. Much of the work of preparing
the edition has been done in the quiet of this retreat
of Blackstone and many another worthy.

ALL Sours LiBRARY, OXFORD.







PREFACE

TO THE FOURTH EDITION.

BevonD the usual working up of the current cases,
with the re-examination and rewriting made necessary
thereby, the chief features of the present edition con-
sist (1) in a more clear and exact marking of the
limits of the subject in various places, and (2) a filling
out to the limits wherever there was found vacant
territory.

Sometimes vacant places were found where the boun-
daries of the subject were already sufficiently marked
out, as in the chapters on Res Judicata and Judgments;
sometimes it was found necessary, as in some of the
chapters relating to estoppel in pais, both to fix the
metes and bounds and to fill out the ground. A par-
ticular example of the latter work may be seen in the
new section 7, on Waiver, of the chapter on Estoppel
by Conduct, pp. 633-641;* one of the former, in the
consideration of judgments in rem, in Chapters IL,
Iv,, V.

In this way much has been done at once to com-
plete the subject and to distinguish things which, while
bearing a resemblance to estoppel, are in reality some-
thing else. ‘Quod simile non est idem.’

BosToN, Sept. 1, 1886.

1 Chapter 20, 5th edition.







PREFACE

TO THE FIRST EDITION?

THAT the law of estoppel should have been looked
upon as an unprofitable subject and left until recent
times to haphazard growth is nothing strange. There
is something forbidding in the very subject; it has
been thought to be hard, dry, and technical, and the
courts used to call estoppels odious. But this notion
is now out of date; and to no one is so much due for
dispelling it as to Mr. John William Smith. The spirit
with which he approached the subject in his note to
the Duchess of Kingston’s Case is as admirable as the
language is familiar : ¢ Notwithstanding the unpromis-
ing definition of the word  estoppel ” [by Lord Coke],
it is in no wise unjust or unreasonable, but on the con-
trary in the highest degree reasonable and just, that
some solemn mode of declaration should be provided
by law for the purpose of enabling men to bind them-
selves to the good faith and truth of representations
on which other persons are to act. Interest reipublice
ut sit finis litium ; but if matters once solemuly de-
cided were to be again drawn into controversy, if facts
once solemnly affirmed were to be again denied when-
ever the affirmant saw his opportunity, the end would
never be of litigation and confusion.’

1 Abridged and in part rewritten.



X PREFACE.

Mr. Smith’s note, however, with all the additions of
later editors, presents only an outline of the law of
estoppel ; and the subject has expanded to such pro-
portions in recent times that something more has been
called for. The present work is an attempt to meet
the later demand for a more exhaustive treatment of
this venerable branch of the law. The plan adopted
by the author for carrying out the undertaking has
been somewhat different from that pursued in most
other law books, though resembling that of some of
the best English books, such as Jarman on Wills. The
work consists in its main feature in presenting the law
by way of a review of the cases upon a statement of
their facts, as in Jarman; to this being often added,
by way of support of the text, what historians some-
times call ¢ piéces justificatives,” — that is to say, the
very language of the authorities upon which the text
is founded. The reader is thus enabled to judge the
better of the correctness of the author's statement of
the law.

The ¢ Institutes’ has been written with special ref-
erence to the use of students, as an introduction to the
work. Not to invoke the greattr Roman example, the
idea was suggested by the Introduction of Mr. Adams
to his Treatise on Equity, one of the most useful fea-
tures, in the present writer’s opinion, of that valuable
work. It may be hoped that the practitioner also will
find the Institutes of service in making him acquainted
with the order of arrangement of the several parts of
the subject.

Boston, July 20, 1872
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THE LAW OF ESTOPPEL.

NATURE OF ESTOPPEL.

THE law of Estoppel is the law of rights conferred or
fixed in one of three ways, namely, by record, by deed,
or by facts in pais. The term ‘record’ signifies, (1) the
legislature’s roll, (2) the judgment roll of a court of
competent jurisdiction; ¢ deed,” a contract under seal,
and especially a conveyance of land or some interest
therein ; ¢ facts in pais,’ (1) facts fixed by or in virtue
of contract, (2) acts or conduct which have induced
a change of position in accordance with the real or
apparent intention of the party against whom the
estoppel is alleged.! It may be observed of the third
class of estoppels, however, that they sometimes arise
upon sealed instruments also, as in the case of a ten-
ancy by lease under seal; but in such cases, while the
lease may produce one or more estoppels by deed, the
main estoppel arising upon it (that by which a tenant
is precluded from denying his landlord’s title) is of the
same force and effect as where the tenancy arises in
pais. And hence the tenant’s estoppel, whether the

1 In the fluctuating condition of the believed to be preferable to strict defini-
law description of the term ‘ estoppel’is tion. Further, see chapters 2, 7, 18.
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holding be by sealed lease or otherwise, is treated
‘under the third division of the subject.

Originally the law of estoppel had regard to facts
only; the record, the deed, the matter in pais, each
established some fact or some set of facts. It is still
true that the law of estoppel, in its ordinary manifesta-
tion, has regard to facts; but then it has been ex-
tended in recent times, in name at least, to excuses
of undertakings and duties.!. Through all its phases,
however, its distinguishing feature is that of a right?
conferred, which, whether founded upon the established
fact or the waiver of performance of a duty, is to be
taken specifically, and not in some alternative. This is
the link which binds together subjects so different in
appearance as judgment, deed, and matter in pais.

These divisions of the law of estoppel find their
origin early in this commmon conception; but they do
not appear together from the first. Historically, they
are separated by three long and indefinite periods,
which may be termed the ancient, middle, and recent.
To the first period belongs the doctrine of estoppel by
record ; to the second belong the doctrines of estoppel
by deed, and also of estoppel in pais as it existed prior
to and in the time of Coke ; to the third belongs the
modern doctrine of estoppel in pais. No definite limits
can be assigned, as has been intimated, to the origin
of either of these branches of estoppel. The first has

1 If all cases in which a duty not in why not, if waiver is to be so treated ?)
point of fact performed, but under the a wide fleld is opened. It may be
circumstances to be taken specifically doubted if anything is gained by call-
as performed, were to be treated as ing waiver estoppel.
falling under the head of estoppel (and 2 Conversely, a burden of course.
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existed of course from the time of the constitution of
courts; the second is found in the earliest collections
of the English law ;! the third has grown up within
a century,? and is still growing rapidly, though some
of its growth is fictitious, being only a change of
nomenclature,

But though the conception of rights by estoppel is
thus a very old one and appears to be most reasonable,
and though it has been steadily expanding, especially
during the present century, it has not always been
regarded with favor. The courts used to call estoppels
odious; indeed, they have not yet ceased altogether
to apply the term to them. The definition given by
Coke has often been referred to as giving ground for
the application of the term. He said that the name
¢ estoppel,’ or ¢ conclusion,” was given ¢ because a man’s
own act or acceptance stoppeth or closeth up his mouth -
to allege or plead the truth.’® The definition certainly
was not felicitous; and if it were altogether correct,
the doctrine of estoppel might well be regarded as
odious.* It seems to be true, however, that in Coke’s
day the doctrine was not favored, perhaps because it
was in fact sometimes used to shut out the truth
against reason and sound policy.®

1 Statham’s and  Fitzherbert’s
Abridgments, and Year-Books temp.
Fdw. 2, annis 1807-18268. These are
the earliest printed volumes of the
Year-Books, except some of the reign of
Edw. L. recently printed by authority of
the Master of the Rolls.

and creditable piece of work, have col-
lected and commented upon the Eng-
lish dicta in regard to the supposed
odiousness of estoppels. Estoppel,
9-16.

6 Note to Duchess of Kingston’s
Case, 2 Smith’s L. C. 693, 6th Eng. ed.

2 See chapters 2, 5, 6, 7, 11, 18, 14.
8 Coke, Litt. 352 a.
4 Messrs. Everest & Strode, in a new

A survival may be seen in Folger ¢.
Palmer, 86 La. An. 748, admission of a
witness held conclusive. See chapter 3
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In modern times the doctrine has lost all ground
of odium and become one of the most important,
useful, and just factors of the law.! It is safe to say
that at the present day it is seldom employed in any
questionable way to exclude the truth ; its whole force
being directed to preclude parties, and those in privity
with them, from unsettling what has been fittingly
determined. A just principle, it can be and is daily
administered to the well-being of society ; unfortunate
indeed would it be if this were not true. Estoppel
would hardly have needed a justification but for the
authority of a définition by Sir Edward Coke.

The right conferred by an estoppel may be a right
in personam, available only against or by determinate
persons ; or it may be a right in rem, available inter

' omnes.

Where the estoppel creates a right in personam only,
as is ordinarily the case, the meaning is that the claims
of others than those who were parties to the transac
tion in question were not carried into the estoppel
There is a perfect estoppel, but a limited right.

Where on the other hand the claims of all who were
legally interested were embraced, the estoppel creates
a right in rem, as broad as the sale of a chattel by
one exclusively owning it. Thus, if those who have
the exclusive right to try a cause before the courts try
it lawfully, or if a cause is tried to which all the world
are made parties according to law, judgment for the
plaintiff will create a right available not merely be-

1 Caldwell v. Smith, 77 Ala. 157, 165.
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tween the contestants but generally ; though this
would not be true in regard to the findings or the
grounds of the decision. The right in regard to those
would be in personam.! Again, if A, having no title
to a piece of land, should undertake to convey it to B,
with warranty, and should afterwards acquire full title
to it, the full title would inure to B, and his right,
beginning and accruing by estoppel, would be ¢fed’?
into a right in rem of the broadest; for in the case
supposed no one else has any right in the property.? So
again if the sole owner of a horse stand by and permit
another to sell it as his own, and I buy it in ignorance
of the real ownership, I have acquired a right by
estoppel against the owner; and that right is an
equally broad right in rem, because he was the sole
owner.*

These are typical illustrations of the three divisions
of the substantive law of estoppel. Besides this sub-
stantive law there is an adjective law of the subject.®
To see the process in which the whole law is worked
out is the object of this book.

An elementary statement of the principles of the
law of estoppel will now be made, to be expanded
and illustrated in the text following.

1 See chapter 2. 8 See chapter 11,
2 A figure of the older law, which 4 See chapter 18.
now must be taken cautiously. See § Part IV.

chapter 11, § 4.
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THERE is a twofold estoppel arising by record, i. e. from the
proceedings of the courts: first, in the record considered as a
memorial or entry of the judgment; and secondly, in the record
considered as a judgment. In the first case mentioned, the
record has conclusive effect upon all the world. It imports
absolute verity, not only against the parties to it and those in
privity with them, but against strangers also; no one may
produce evidence to impeach it.! ’

The estoppel of a record as a judgment is of greater impor-

tance. The force and effect of a judgment depend, first, upon

the nature of the proceeding in which it was rendered, i. e.
upon the question whether it was an action in rem or in per-
sonam ; and secondly, upon the forum in which it was pro-
nounced, i. e. upon the question whether it was a judgment
of a domestic or of a foreign court.

A judgment in rem, a description of which — the term can-
not be concisely defined — will be found in the second chapter
of the text, is conclusive upon all persons? Proceedings in
attachment, replevin, and the like, are sometimes spoken of as
proceedings in rem, but not with accuracy. The judgment in
these cases binds only parties and privies, not strangers also.
A judgment in personam binds only the parties to the proceed-
ing and those in privity with them. It has ordinarily no effect
upon the rights of third persons.?

1 Chapter 1. 2 Chapter 2.
8 Ib., where the distinctions between the two kinds of judgments are set out.
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In order to work an estoppel and preclude the parties from
relitigating questions once adjudicated, the judgment must have
been rendered by a legally constituted court.! This conclusive-
ness has, however, sometimes been extended to the decrees of
tribunals other than the ordinary public courts of justice. A
college sentence of expulsion was held conclusive in a case
before Lord Mansfield.? Judgments of military courts and of
courts-martial are also conclusive? _

The judgments of the ordinary domestic courts of inferior
jurisdiction are conclusive, if it appear that they have acquired
jurisdiction.t The following classes of judgments among others
have also been held to be unimpeachable within limits, except
by appeal or by some direct proceeding to set them aside: the
decisions of the comptroller of the currency, the commissioner
of patents, agreed judgments, awards of arbitrators, judgments
by confession, and judgments by default.®

In all cases, however, in order to preclude the parties and .
their privies from contesting the matters again, the judgment
must have been final, and rendered upon the merits, and judg-
ment must in fact have been entered® It must also have been
valid. If void it cannot work an estoppel; but it is otherwise
of voidable judgments.” If, however, the judgment possess all
these elements, it is held to be immaterial whether it was
rendered before or after the commencement of the action in
which it is interposed as an estoppel®

Judgments, however, possess this conclusiveness only in re-
spect of such matters as were necessary to the decision of the
case. In regard to facts nmot material the judgment is not
conclusive, but may be collaterally impeached? With this
qualification matters once determined in a court of competent
jurisdiction may never again be called in question by parties
or privies against objection, though the judgment may have
been erroneous and liable to and certain of reversal in a higher

1 Chapter 2 2 Ib. 8 Ib. 4 Tb. § Ib.
¢ Idb. 7 Ib. 8 Ib. 9 Chapter 8.
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court! We must now proceed to a more detailed examination
of this subject. And first, of domestic judgments in personam.

This subject is divided into four branches: first, estoppel by
former judgment; secondly, estoppel by verdict; thirdly, the
special extent and operation of judgment and verdict estoppels ;
and fourthly, the impeachment of judgments in collateral
actions.

The rule in respect to the first division is that the judgment
of a court of competent jurisdiction may be relied upon as an
estoppel in any subsequent case founded upon the same cause
of action? The maxim is, ‘Nemo bis vexari debet pro una et
eadem causa.’ The rule in criminal law, that no one shall twice
be put in jeopardy of life or limb for the same offence, is the
counterpart of this doctrine ; but it is not the same thing.

In the case of estoppel by verdict it is immaterial whether
the cause of action in which the verdict was given, was the
same in the subsequent suit or not. The rule in this case is
that a point once determined between the same parties, or those
under whom they claim, may be relied upon as an estoppel
in any cause of action that may thereafter be tried. The
estoppel arises upon the special findings of the jury. But
though it is not necessary that the cause of action should be the
same in both cases, it is essential that the point decided should
be precisely the same as the one raised in the subsequent suit.?

In regard to the effect and operation of judgment and ver-
dict estoppels, it is, in the case of proceedings in personam,
a general rule that only parties and privies are bound by or
may take advantage of the adjudication.* The estoppel must
be mutual ; it cannot be employed by or against strangers.
The term ‘parties’ embraces all persons having a right to con-
trol the proceedings, make defence, adduce and cross-examine
witnesses, and to appeal from the decision when an appeal lies.®
In some cases, however, persons not parties to an action may
take advantage of the judgment. In the case of a judgment

1 Chapter 8. 2 Ib. 3 Ib. 4 Ib. 5 Ib.
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against one of several joint contractors, if an action be thereafter
brought against another of the contractors, he may plead the
judgment rendered against his fellow, and this, according to the,
principles of the common law, will bar the action. This pro-
ceeds upon the ground of merger. The plaintiff had but one
cause of action, and this was merged by the former proceedings
into the higher claim of a judgment.!

This result, however, is not effected, according to the Amer-
ican law, by a judgment against one of several joint tortfeasors ;
only the defendant and those claiming under him can plead
the judgment. The tort is considered as joint and several?
In England the same rule prevails in such a case as in the case
of a judgment against one of several joint contractors. It is
there held that the tort is joint only, and that it becomes
merged in the judgment whether rendered against a part, or
all, of the wrongdoers.3 )

In other cases where the parties are really the same, though
nominally different, the judgment will work an estoppel upon
the real parties; as in the case of a judgment obtained by a
principal or by a bailor, which estops the agent or bailee to
sue upon the same cause of action* But the converse of this
rule does not hold unless the suit be brought at the instance of,
or be acquiesced in, by the principal or bailor.? Judgment in
ejectment, under the old fictitious form of proceeding, is an-
other instance of this kind® A different rule prevails where
the parties are nominally the same but really different; judg-
ment in such cases does not per se operate as an estoppel upon
the real parties.”

Persons liable over are bound by judgments against the
parties to whom they are so liable, upon notice to appear and
defend ; ® but one who was merely a witness upon the former
trial will not, it seems, be bound by the judgment; for appear-
ing a8 & witness does not give a person the rights of a party.?

1 Chapter 8. 2 Ib. S b, 4 Ib. 8 Ib.
¢ Ib. b 8 Ih. ® Ib.
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Judgment npon garnishment or trustee process operates as
an estoppel in an action by the original creditor of the gar-
.nishee or trustee, to the extent of the judgment. But the
creditor may prove that the debt is greater than it was admitted
to be by the debtor.! '

It is an important qualification of the rule that judgments
bind the parties, that they bind them only in the character in
which they appeared in the proceedings. A judgment against
a person as administrator does not bind him in his own char-
acter. And the like is true of estoppels generally.?

There are some cases in which judgmnents in personam
operate upon strangers. One of these cases is where a person
is affected by a chain of title under a judgment, sale, and
execution. When a judgment is introduced as a document
connected with the chain of title, the other party will not be
permitted to impeach it upon the ground that it is res inter
alios acta® And generally judgments in personam, when not
fraudulent, are conclusive upon third persons of the relationship
established between the parties, and of the extent of that
relationship.

In the law of estoppel a person stands in the relation of privy
to another (1) by succeeding to the position of that other as
regards the subject of the estoppel, (2) by kolding in subordi-
nation to the rights of that other. Privity may exist in law, in
blood, or in estate ; and the privy will be bound by the estoppel
as a burden, or have the benefit of it as a right, according to the
case.

There is no privity in the relations of guarantor and principal,
surety and principal, co-sureties, and the like, in the sense of
making judgments against the one operate directly against the
other, without notice to appear and defend® Nor is a judgment
against an administrator or executor conclusive at common law
against an heir or devisee of the deceased” But an adminis-

1 Chapter 3. 2 Ib. 8 Ib. ¢ Ib.
5 Ib. ¢ Ib. 7 Ib.
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trator is in privity with his intestate in respect of the per-
sonalty ; and an executor is in privity with his testator to the
extent to which, by the terms of the will, he succeeds to the
position of the testator! Whether an administrator de bonis
non’is in privity with his predecessor, the executor or admin-
istrator, is & point of conflict among the authorities. The
weight of authority is probably in the negative.?

We have already remarked that judgments are only con-
clusive of matters essential to the decision; but it often
becomes a question of difficulty to determine the proper ap-
plication of the rule. It seems, however, in the case of domestic
judgments that the rule is not to be taken strictly, as applicable
ouly to the main question in dispute, but that the judgment
is conclusive also of such matters, actually passed upon, as may
have become essential to the decision of the action.?

It has been a point of great discussion whether a judgment
is conclusive of matters which might have been adjudicated
but which, in point of fact, were not put in issue ; but, according
to the weight of authority and the better doctrine, the judgment
operates only upon such matters as were necessary parts of the -
cause of action. There is no estoppel, therefore, except in re-
spect of such matters as the parties to the cause were bound to
litigate in it; and the parties are not bound to litigate anything
except the single cause of action tried.4

BRut there is a wide difference between the case where a party
omits to introduce evidence of one of several demands, or of
a counter demand, and a case where he fails to produce suffi-
cient evidence to sustain his position. In the latter case an
estoppel will arise from the judgment.®

It is well settled at the present day that an action cannot
be maintained to recover money paid under a judgment by
reason of evidence subsequently discovered showing that the
judgment should never have been rendered.® But it has been

1 Chapter 8. 3 b, s Ib. ¢ Ib.
& Ib. ¢ Ib. -
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held that money obtained by extortion, under the color of legal
process, may be recovered.!

It is a general principle applicable to the domestic judgments
of superior courts, though not universally accepted, that there
can be no impeachment of the jurisdiction of the court in which
the judgment in controversy was rendered, unless it appear from
the face of the record that the court had not acquired jurisdic-
tion2 In the case of the superior courts proceeding according
to the course of the common law, the jurisdiction will be con-
clusively presumed in the absence of anything in the record
showing that the court had not obtained jurisdiction.? In cases
where these courts proceed otherwise than according to the
common law, there is some conflict whether the same presump-
tions will be raised ; but most of the courts hold that in such
cases judgments are reduced to the grade of judgments of the
inferior courts, so far as any presumptions respecting jurisdic.
tion are concerned 4

Judgments of inferior courts may be impeached for want of
jurisdiction, except, possibly, in certain cases where there has
been an adjudication of jurisdiction by the inferior court on
general appearance of the defendant®

According to the weight of authority, domestic judgments of
the superior courts are not liable to impeachment on the ground
that they were obtained by fraud, except in the sense of collu-
sion, corruption of the court or of counsel, or the like case?’
Nor is it probable that judgments of inferior courts may be im-
peached for fraud in the cause of action ; but judgment obtained
by fraud at the trial would make a different case.?

Of domestic and foreign judgments in rem, the most familiar
example is found in the adjudications of the Admiralty in
matters of prize. These are conclusive against all the world
both of the change of property, and of the fact for which the
condemnation was pronounced.® So of the condemnation and

1 Chapter 8. 2 Tb. s 1b. ¢ Th.
8 Ib. 6 Ib. T Ib. 8 Chapters 4, 5.
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acquittal of goods in the Exchequer, so far as the judgwment is
concerned.! So of decrees establishing pedigree? decrees in
matters of marriage and divorce,® decrees of the Court of Pro-
bate orders in some of the states concerning the settlement
and removal of paupers’ decrees appointing tutors to minors$
and judgments confirming the reports of commissioners of
boundary.” But probably only judgments in prize cases are
conclusive inter omnes in regard to the findings and grounds of
decision.8

Foreign judgments in rem have, from an early period, been
regarded with high favor by the courts ; they are held equally
conclusive with the judgments of domestic courts in respect of
the merits of the matter adjudicated.®

In respect of both foreign and domestic judgments in rem, the
same rules prevail concerning the extent and operation of the
judgment itself (as distinguished from findings and grounds),
as in the case of domestic judgments in personam, with the
exception that they bind all persons, and not merely the actual
parties and their privies.’® But the jurisdiction is, in all cases
probably, open to inquiry.1!

Until within a recent period the position to be accorded to
judgments in personam, rendered in foreign nations, was a
matter of much doubt and fluctuation in the courts of Eng-
land ;1 but it has finally been settled that the judgments of
foreign and colonial courts of competent jurisdiction are con-
clusive and unimpeachable upon the merits.®® The doctrine is
not yet altogether settled in America, but the tendency of
authority is in the same direction.!

In regard to judgments rendered in courts of the sister states
of the Union, the matter was made the subject of a constitu-
tional provision, which declares that full faith and credit shall .
be given in each state to the public acts, records, and judicial

1 Chapters 4, 5. $ b, $ Ib. ¢ Ib, 5 Ib.
¢ Ib. T Ib. * Ib. ®Ib, 1 Chapter 5
u Ip, 18 Chapter 6. BIh b
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proceedings of every other state. At first, however, this provi-
sion was generally construed as meaning merely that judgments
of the sister states were to be regarded as prima facie evidence
of their correctness! But this doctrine was soon overruled by
the Supreme Court of the United States; and it was there
decided that the meaning of the coumstitutional provision, and
of the act of Congress passed to carry the same into effect, was
that the judgments of each state should be received as equally
conclusive in every other state, as in the state in which they
were rendered.3 :

Judgments in personam of foreign countries are liable to
impeachment for want of jurisdiction ; for they are not regarded
technically as records® Judgments of courts of the sister
American states are regarded by most of the courts as record
evidence, and entitled to much of the high consideration due
to records of the domestic judgments. But it is agreed that
parties and privies are not estopped to inquire into the court’s
jurisdiction, though the record sets out facts which if true
would be sufficient to give jurisdiction to the tribunalt

Jurisdiction over non-residents cannot be acquired so as to
entitle the judgment to effect beyond the state in which it was
rendered, without personal notice to the defendant within the
state, or appearance by him in the suit; and legislative acts
declaring that judgments may be rendered in any other, way,
as in the case of foreign attachments, have no extra-territorial
effect. The judgment is a nullity when proceeded upon in
personam in any other, or even in the same, state®

It is settled that judgments of the sister states may not be
impeached at law for fraud in obtaining them or in the cause of
action ;% but there is some conflict whether proceedings upon
such judgments may be restrained in chancery.” The question
has never received an authoritative answer from the Supreme

1 Chapter 6. 2 Ib. 3 Ib. ¢ Ib.
8 Ib. 6 Ib. 1 Ib.
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Court of the United States. Fraud in obtaining judgment is a
proper ground for impeaching judgments rendered in a foreign
country.!

The doctrine of merger is held inapplicable to judgments
rendered in foreign nations; and the plaintiff may therefore
sue de novo in the domestic courts if he desire? A different
rule obtains in respect of the judgments of the sister American
states. As these have the force of domestic judgments, the
law of merger prevails, and the plaintiff, if he sue at all in
another state, must bring his action upon the judgment.?

The relation of privity does not exist between administrators
appointed in different states or countries ; and therefore a judg-
ment against a foreign administrator cannot be an estoppel
against a co-administrator acting in the state of the forum ;
but it has been said to be otherwise in the case of an executor
in one state and a succeeding administrator de bonis non in
another.#

The authorities are in conflict upon the question whether
judgments of the sister states of inferior jurisdiction are em-
braced within the language of the Constitution and act of
Congress® The question has never gone to the Supreme Court
of the United States. The jurisdiction of such courts, however,
is subject to impeachment except perhaps where there has been,
between citizens of the sister state, an adjudication upon the
point.®

The second principal division of estoppel is denominated
estoppel by deed. The law declares that mo man shall be
allowed to dispute his own solemn deed” Thé same rule pre-
vails too, as in the case of estoppels by judgments in personam,
that the effect of the estoppel is limited to parties and those
claiming under them. The conclusion must be mutual; and
strangers are not bound by, and cannot take advantage of, the

1 Chapter 6. 2 Ib. $ Ib. ¢ b,
$ Ib. ¢ Ib. 7 Chapter 7.
2
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estoppel! And the rule is also to be understood with the
qualification that the parties are only affected in the character
in which they executed the instrument.? The parties, however,
in order to raise this estoppel, must be competent to contract ;
and hence there can be no estoppel by deed against a married
woman not sui juris, or an infant3

Of the further limitations of the doctrine the following should
be observed: 1. The deed must be valid; a void deed cannot
create an estoppel except perhaps in certain cases where its
invalidity depends upon some external fact notice of which
cannot be imputed to the party alleging the estoppel. 2. The
deed does not work an estoppel in matters collateral. 3. If the
instrument be a deed-poll, the estoppel in general applies only
against the party executing, except in the case of leases. 4. Es-
toppel against estoppel sets the matter at large ; as where the
deed is encountered by a later one intended to discharge or
modify the first* 6. And there is no estoppel concerning any
particular allegation where the deed contains other clear state-
ments at variance with it.5

Recitals strictly speaking are the preliminary statements of
such deeds, agreements, or matters of fact as are introduced to
explain the reasons for the execution of the deed ; but the term
is also employed to designate any allegation in the instrument’
Particular and definite recitals alone work an estoppel.” There
is no conclusion if the allegation is made in a general and
indefinite manner.8

The subject of title by estoppel, or estates by estoppel, is the
most extensive branch of estoppels by deed. Such a title
arises in general terms where a grantor ‘without title makes a
lease or conveyance of land by deed with warranty, and subse-
quently, by descent or purchase, acquires a title to the premises.
In such a case the after-acquired title ¢inures’ by way of
estoppel to the benefit of the grantee and his privies.?

1 Chapter 8. 2 1b. $ Ib, ¢ Chapter 9. § Ib.
¢ Chapter 10. 7 Ib. 8 Ib. 9 Chapter 11.
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By the early common law the feoffment, fine, common recov-
ery, and lease possessed the efficacy of actually passing and
transmitting all future estates! But in conveyances of the
present day this result is not so fully accomplished, except
perhaps in the case of leases.

The rule in the case of leases by deed is that where no inter-
est passes, by reason of the fact that the grantor possesses none,
an estoppel arises in relation to any future estate acquired by
him, and the estate inures to the grantee; but if an interest
passed by the lease, no estoppel will arise in relation to future
estates, and the lessor in such cases may set up the new interest
and eject the lessee.?

In modern times the doctrine that after-acquired interests
inure to the grantee of one whose actual title was not sufficient
for his grant, holds good even without a warranty, provided it
appear from the deed itself that the grantor intended to convey
and the grantee expected to receive a particular estate greater
than the grantor possessed.® In case a warranty is inserted, the
effect upon future estates acquired by the grantor will depend
upon the nature of the grant and of the warrantyt In some
states, for example, it js held that the warranty cannot enlarge
the estate granted; and hence, that in a quitclaim of the
grantor’s right, title, and interest, with general warranty, the
grantor will not be precluded from setting up against his
grantee any subsequently acquired estate.® But in other states
it is held that the warranty may be more extensive in operation
than the grant.$

The estoppel, however, in these cases is a mere rebutter, given
to prevent circuity of action, and arises from the warranty. If
it were not permitted, and the grantor were allowed to recover
the land from the grantee upon acquiring the future interest,
the grantee would in turn be entitled to recover the value of the
land from the grantor by an action upon the warranty.

There has been much controversy whether the general war-

1 Chapter 11. 3 Ib. $ Ib. ¢ Ib. S Ib. 6 Ib.
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ranty in a grant in fee operates directly to transm\it future
interests, 8o as to defeat the claim of an innocent purchaser for
value after title acquired, in a-contest with the first grantee.
The true rule seems to depend on the situation of the grantor
when he made the first grant; if he had possession and trans-
ferred it, the title of the first grantee should prevail ; but on the
contrary if the grantor, not having possession when he executed
the first deed, had possession when he made the second convey-
ance, the second grantee should prevail.!

The last rule which we notice under estoppels by deed is
that concerning the release of dower. By this act of releasing
dower, the widow of the grantor is estopped to set up any claim
of dower in the premises granted.? But this estoppel does not
arise without a proper release, even though the wife unite with
her husband in the granting part of the deed.® It is immaterial,
however, whether the release is made in the same deed with the
husband’s, or in & separate deed, and at a different timeft And
it seems that a married woman who releases dower in a deed
made in fraud of her husband’s creditors, is estopped to claim
dower against a purchaser for a valuable consideration from the
grantee.’

This brings us to the third division of estoppel, to wit, estoppel
in pais, ancient in name, but in its present manifestations of so
recent growth, that'to call it modern would scarcely tell the
truth ; it is still taking on new forms, from time to time. We
have divided this subject into Estoppel by Contract, and Estoppel
by Conduct. Under the first head we have two classes of cases:
first, a class in which the estoppel arises by reason of the fact
that the parties to the contract have actually or virtually agreed
to treat some fact as settled specifically ; secondly, a class in
which the estoppel arises upon the legal effect of the perform-
ance of the contract.

Under the first class we have (inter alia) for particular con-

1 Chapter 11. $ Chapter 12. 8 Ib. ¢ Ib. § 1b.
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.

sideration, the right of a corporation to defeat its contracts by
showing that they are beyond its powers, in regard to which the
general rule is that if the contract was wholly ultra vires, the
corporation cannot be estopped to show the fact; whereas, if it
had power to make the contract, but some unauthorized act was
done by it in the transaction, or some requirement of the law
was omitted, without the knowledge of the other party, an
estoppel to set up the fact may arise.! For further consideration
under this class we have the rule that acknowledgment of
receipt of consideration in a written contract, even under seal,
is not conclusive in ordinary cases;? also that the ordinary
acknowledgment of receipt of a commodity in a bill of lading is
not conclusive® But the acknowledgment in either case may be-
come binding in favor of a third person properly acting upon it.4

Acceptance of a bill of exchange is a conclusive admission
of the genuineness of the drawer’s signature, at least in favor
of a bona fide holder for value who has taken the bill after the
act of acceptance® And the indorsement of a bill or note pre-
cludes the party from denying the genuineness of any of the
prior signatures.®

Acceptance, however, does not preclude the acceptor ordina-
rily from denying the genuineness of any other signature than
that of the drawer, not even that of the payee, though it may
bave been upon the paper when it was accepted” But if the
drawer put the bill into circulation bearing a forged indorse-
ment of the payee, or bearing the name of a fictitious payee
indorsed in the drawer’s hand, the acceptor will not be per-
mitted to escape liability by alleging that his admission extends
only to the signature of the drawer® This admission of genuine-
ness extends only to the signature itself, and does not embrace
the handwriting of the body of the bill; the party may show
that there has been a forgery in this part of the paper.®

An exception has been made to the rule that an acceptor

1 Chapter 14. 2 Chapter 16. 3 Ib. ¢ Ib. & Chapter 16.
$Ib. . 7 1b. 81b. ¢ Ib.
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may not dispute the handwriting of his correspondent, the
drawer, where the holder has taken the bill before acceptance ;
in such a case it is said that the acceptor may allege that the
drawing is a forgery, if the forgery be discovered within a rea-
sonable time! This doctrine puts the rule strictly upon
grounds of estoppel. And the same principle is declared to
prevail when the duty of inquiry rests upon the holder.?

It is held too that ome who receives as genuine, from an
innocent party, paper purporting to be his own, which, however,
has in fact been forged, will not be permitted upon a late dis-
covery of the forgery to shift the loss upon the other party.®

It has been held that a person selling commercial paper as a
chattel does not warrant its genuineness; but a contrary doc-
trine has been maintained with convincing force, and the weight
of authority is that way#

The execution of & negotiable promissory note payable to a
party named, amounts to a conclusive admission of the present
capacity of the payee to indorse the paper; and the same is
true of the acceptance of a bill of that character® But the
admission extends only to the payee’s capacity at the time the
paper was made or accepted.® So too by indorsing commercial
paper the party conclusively admits the capacity of all prior
parties to the security.’

Whether the certification of a bank check as ‘good, by the
teller or cashier of a bank, operates to preclude the bank from
showing that the drawer had no funds on deposit at the time
has been a subject of conflicting opinion. The doctrine held in
New York and elsewhere is that the correctness of the certifi-
cate i3 a matter which the certifying bank bhas the means of
knowing, and is bound to state correctly ; and that if the pre-
senting party relies upon its accuracy, and is caused to forego
a remedy, the certifying bank will be held to its statement.?
And though the authority of the teller or cashier be expressly

1 Chapter 16. 3 Ib. $ Ib. ¢ Ib. § Ib. ¢ Ib.
1 1Ib. ¢ Ib.
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limited, to the knowledge of the holder of the paper, $o cei-tify-
ing in case of funds, the existence of funds is treated as an
external fact which the holder is not bound to ascertain! In
Massachusetts, however, it has been held that the certification
of checks is not within the inherent powers of the teller so as to
bind the bank to pay the amount.3

The transfer of a negotiable bill or note by an indorser, after
his liability has been fixed, amounts to a representation of his
liability, and estops the party from alleging a want of demand
and notice after the transfer?®

Under the second class, where the estoppel arises upon the le-
gal effect of the contract, we have a subject denominated ¢ Estop-
pel arising from taking Possession ;’ the most important branch
of which is the estoppel of a tenant to deny his landlord’s title.

The tenant’s estoppel of the present day is of modern origin,
and rests upon a ground quite different from that of the estoppel
as known to former times. In the time of Coke, and afterwards,
the estoppel arose only in the case of a sealed lease, and then
only against the party sealing; so that there was no conclusion
upon the tenant in the case of a deed-poll or verbal leaset At
the present day, however, the estoppel arises by reason of per-
missive possession, and lasts until a surrender. It is therefore
immaterial whether the lease be under seal or in parol. The
seal is no longer held the foundation of the estoppel.®

As the relation of landlord and tenant is one of contract, it
follows that the same rules prevail in relation to the competency
of parties as in the case of estoppels by deed. Like other con-
tracts a lease binds only parties sui juris; hence persons under
disability, not being bound by the contract, cannot be estopped
to deny its force.®

The doctrine of privity prevails here also; and all persons
claiming under the tenant are equally estopped to deny the title
of the original lessor.”

1 Chapter 186. 2 Ib. 8 Ib. ¢ Chapter 17.
5 Ib, ¢ Ib. 7 Ib.
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But while a tenant is ordinarily estopped to deny his land-
lord’s title, whether by setting up an outstanding title or in any
other way, the rule has several qualifications. One of these
arises where a person in possession has made an acknowledg-
ment of tenancy through mistake or through the fraud of the
lessor; in such a case the estoppel is removed by proof of the
facts.! And proof may always be given of the circumstances
under which a tenancy or an attornment was made.?

Another important qualification of the rule is that the tenant
may always show that his landlord’s title has expired® This
may-be done, for example, by showing that the tenant has been
evicted by title paramount.* And according to the more gen-
eral doctrine in America, it is sufficient to show a constructive
eviction.

It has been a matter of conflict among the authorities
whether the tenant may contest the title of his lessor by merely
showing that he was already in possession of the premises when
he took the lease; and although it has been maintained with
great force that there is mo estoppel in such a case, the weight
of authority is the other way.®

The estoppel may also be removed by disclaimer brought to
the notice of the landlord. By such an act the title of the
tenant becomes adverse; and the lessor may eject him at once
from the premises. And if he fail to do so before the period of
limitation has expired, the tenant may then set up his title
acquired by adverse possession” The same doctrine applies to
the case of mortgagors in possession, trustees, and persons in
the like situations®

The tenant may also purchase the property of his landlord,
and thus extinguish the tenancy® But if he should be bound
to pay taxes and neglect to do so, he could not buy in the title
at tax sale and set it up against the lessor.1

The rule is subject to the further qualification, that the tenant

1 Chapter 17. 2 Ib. $ Ib. 4 Ib. 8 Ib, 8 Ib.
71Ib. 8 Ih. 9 Ib. 1 Ib.




INSTITUTES. 25

may show that he was let into possession under a title from
which the landlord’s title was derived.! He may also show
that one to whom he has paid rent under an attornment has no
derivative title from the lessor.3

‘When, however, none of these exceptions are available to the
tenant, the estoppel will ordinarily prevail, even though the ten-
ancy be created by a deed which may show that the landlord
possessed no legal estate in the premises? And the estoppel
prevails against one in possession of premises under a mere
license.t It has also been held to arise where the tenancy has
been created by operation of law.?

A relation similar to that of landlord and tenant is held, in
equity, to exist between the vendor of real estate and the
purchaser, before the payment of the purchase-money; in such
a case the purchaser will not be permitted to escape payment
by disputing the title of the vendor. So of one entering under
a contract for the purchase of land®

The relation of bailor and bailee gives rise to an estoppel like
that in tenancy.” The general rule is that one who has received
property from another as his bailee, ﬁgent, or servant, must
restore the same before he will be permitted to dispute the
former's title to it. But the bailee has no better title than his
bailor, and consequently if a person entitled to the property as
against the bailor claims it, the bailee will have no defence
against him ; and in such a case, in an action by the bailor, the
bailee may set up the jus tertii® The estoppel ceases when the
bailment upon which it is founded is determined by what is
equivalent to an eviction by title paramount.® It is not enough
that the bailee has become aware of the title of a third person;
nor is it enough that an adverse claim is made, so that he may
be entitled to relief under an interpleader. The bailee can only
set up the title of another against his bailor when he acts upon
the asserted right, title, and authority of that person.l?

1 Chapter 17. 2 Ib. 8 Ib. ¢ 1b. § Ib. ¢ Ib.
7 Ib. 8 Ib. 9 Ib. 0 Ib.
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A similar rule applies to the case of assignees and licensees
of patents, and persons in employment genérally. Persons who
have acted under a patent and received profits from its use,
will not be permitted to deny the validity of the patent in
an action by the patentee to obtain an account.! The princi-
ple is also seen in the case of an agent, who, having collected
a debt for his principal, must pay the money over to his prin-
cipal regardless of the question whether the debt was legally
due?

Executors and administrators also are estopped to set up
adverse claims to the property of the estate which has come
into their possession; but, in cases of mistake, they may amend
their inventories and leave out property which had been em-
braced therein and recognized as property of the estate, if no
prejudice will result to the parties in interest.? In like manner
devisees for life will be estopped by taking possession from
saying that the testator had no sufficient estate to create the
interest.t

This brings us to the division called Estoppel by Conduct,
in which the estoppel may arise without regard to the existence
of any contract between the parties. Several classes of cases
fall under this head, the typical and most important class being
estoppel arising from misrepresentation. The general rule in
regard to that is, that where a person by his words or conduct
causes another to believe in the existence of a certain state of
things, and induces him to act upon that belief so as to change
his position, he will be estopped to aver against the latter a
different state of things.® In order to this estoppel it will be
necessary that the following facts actually or virtually concur:
1. There must have been a false representation concerning ma-
terial facts. 2. The representation must have been made with
knowledge of the facts. 3. The party to whom it was made
must have been ignorant of the truth of the matter. 4. Tt
must have been made with the intention that it should be acted

1 Chapter 17. 2 b, s Ib. ¢ Ib. & Chapter 18.
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upon. 5. It must have been acted upon to the damage of the
party acting.!

In all ordinary cases the representation must have reference to
a present or past state of facts only ; it should not look to future
events or to pure matters of law.2 It must have been plain and
certain and such as would naturally lead to the action taken?

This estoppel may arise from misleading passive conduct ar
concealment as well as from active conduct.t A party who
negligently stands by and allows another to contract on the
faith and understanding of a fact which he can contradict
may not afterwards dispute the fact in an action between
himself and the person whom he has assisted in deceiving.
Or as the principle has been forcibly stated in the Court of
Chancery, where a man has been silent when in conscience
he ought to have spoken, he shall be debarred from speaking
when conscience requires him to keep silent.?

If, however, the party’s silence be not the result of intended
fraud or of misleading negligence, his conduct will not raise
an estoppel ;8 and forgetfulness of one’s rights has sometimes
been held excusable? But such a case should not be the
result of gross negligence.®

In this case of estoppel by conduct only parties and their
privies are bound by the representation, and only those to
whom the representation is made, and their privies, may take .
advantage of the representation.®

It has been said that the doctrine of estoppel in pais has no
application to married women or to infants ;1 but the weight of
authority seems to favor the doctrine that both infants of years
of discretion and married women may preclude themselves from
denying the truth of their representations in the case of pure
torts. Where, however, the conduct-or representation is so con-
nected with matter of contract that the action must ‘sound in
contract, no estoppel arises.!

1 Chapter 18. 2 Ib. 3 Ib, 4 b, s Ib.
¢ Ib. 1 Ib. ¢ Ib. ’ Ib. 10 Ip. u .
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Many cases of boundary have been decided upon the party’s
knowledge or ignorance of the facts represented. The rule in
some states is that an untrue representation concerning the
location of a boundary line, in order to estop the party mak-
ing it, must have been made with knowledge of the location
of the real line. When so made to and acted upon by a
party ignorant of the true line, the former will not be per-
mitted to deny the truth of his statement against the objec-
tion of the latter.! In other states long acquiescence in
the wrong boundary line has been held sufficient? The
former cases are more in accord with the nature of this
estoppel.® :

In respect of the intention that the representation should be
acted upon, the term ¢ wilful’ was at first connected with it as
though it were an essential part of the intention ; but this doc-
trine was soon modified and the principle settled that, if the
representation was such as to lead an intelligent person to
infer an intention and it was voluntary, it is sufficient to work
an estoppelt

The rule that the representation must have been acted upon,
in order to the estoppel, is fundamental. It proceeds upon the
ground that the party would unjustly be put to damage by al-
lowing the truth of the representation to be disproved. But it
has been held in cases of authority that specific proof of dam-
age is not required, and that it is sufficient if it may be fairly
presumed that damage did result.’

A second kind of estoppel by conduct may arise, it seems,
by negligence without any representation in the proper sense
of that term; but according to the better view negligence can
never generate an estoppel except where the party -to be
estopped owes a duty to the party claiming an estoppel, and
where, further, the negligence was in, or in immediate connec-
tion with, the change of position, and the proximate cause of
such change®

1 Chapter 18. 3 Ib. 3 1b. 4 Tb. 6 Ib. ¢ Chapter 19.
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Another kind of estoppel by conduct may arise by a party
to a contract or transaction inducing the other to act in the
belief that the former will waive certain rights he might other-
wise maintain against the latter. This estoppel does not con-

sist in misrepresentation by the party to be estopped, nor does .

it require that the opposite party should be ignorant of the
facts. Waiver by an underwriter of the terms of an insurance
contract is an example ; encouraging a licensee to expend money
on one’s premises in the belief that the former will thereby
acquire rights or privileges is anotherl

This completes estoppel proper, in substantive law, and
brings us to what may be called quasi-estoppel. A party will
not be permitted to assume inconsistent positions; and where
one has an election between inconsistent courses of action he
will be confined to that course which he first adopts3 Accord-
ingly where a party takes a beneficial interest under a will,
he will not be allowed to contest the validity of the testament.3
So if a person assist in procuring the passage of an uncon-
" stitutional act by the legislature for his own benefit, and pro-
ceed to act upon it, it is held that he will not afterwards be
allowed to deny its constitutionality.t So, too, if & party bring
a suit upon a contract or purchase, or with knowledge of the
facts receive money upon the same, he will be held to have
conclusively affirmed its validity.5

Lastly, of estoppels in the adjective law. Whether- the
estoppel of & deed or record should be pleaded or not to be
available has been a matter of doubt at the common law; but
the prevailing and better opinion at the present time is that
it is conclusive in evidence though not pleaded. This is
certainly true in case the party claiming the benefit of it has
had no opportunity to plead it.®

It is well settled at common law that the facts constituting an
estoppel in pais need not be pleaded; but there have been

1 Chapter 20. 2 Chapter 21. 3 Ib. 4 Ib. 8 Ib.
¢ Chapter 22.
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statutory regulations upon the whole subject in some of the
states.!

The proper general issue, at common law, to an action upon
the judgment of a court of record is nul tiel record, both in
the case of domestic judgments and of the judgments of a sister
state of the Union2 But nil debet may be pleaded to a judg-
ment rendered in a foreign country® The practice in declar-
ing upon a judgment is to allege generally that the plaintiff,
by the consideration and judgment of the court, recovered the
sum ‘mentioned; but in pleading or replying a judgment as an
estoppel to an action or allegation it should be made to appear
that the precise point now in question was brought in issue
in the preceding action and there determined.t

In the case of judgments of foreign countries, or of inferior
courts whether domestic or foreign, the jurisdiction of the
court must be proved; and in all cases it must appear that
the judgment was final and rendered upon the merits of the
question.’

The estoppel of a deed, a3 has been intimated, is ordinarily
removed by proof that the instrument is not valid ;% or when
it is introduced in evidence in collateral matters.? The same
is true when it is encountered by another deed inconsistent
with it and intended to discharge or modify it ;8 or if other
matters appear in the instrument which explain, modify, or
overturn the recital relied upon as an estoppel?

The facts to be proved in order to raise an estoppel in pais
by misrepresentation have already been referred to.® It has
been held that estoppel in pais when applied to real estate is
available only in equity, and not at law; 1! but a contrary rule
prevails in many states.?

Parties are not permitted to take inconsistent positions in the
conduct of litigation. And the principle upon which a party is

1 Chapter 22. 3 Chapter 23. 3 Tb. ¢ Th.

8 Ib. ¢ Chapter 24. 7 1b. ¢ Ib.
? Ib. 19 Ante, p. 26. 11 Chapter25. 13 Ib
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estopped by his course of action in the trial of a cause seems to
" be that a prejudice would result to the opposite party if.a
change were to be allowed by the court; where no prejudice
would arise by a change of position, there is no rule of law
against permitting one.!

1 Chapter 26.
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PART L

RIGHTS ARISING FROM ESTOPPEL BY RECORD.

CHAPTER 1.
PRELIMINARY VIEW: THE RECORD.

WE have seen that the term ‘record’ signifies (1) the legis-
lature’s roll, (2) the judgment roll of a court of competent juris-
diction ; and that estoppel by record is a right conferred or fixed
by record. But the record is attended with another twofold
estoppel ; the roll as a memorial creates one kind of estoppel,
the fact enrolled another. To the first, the roll as a memorial,
attention is now directed. .

Of estoppel arising from legislative records it is only neces-
sary to say that all persons are bound. There can be no such
thing as individual parties to such records; all the world are
parties, and all are therefore bound so long as the record remains
unchanged. Estoppel arising from judicial records requires
closer examination. This concerns not merely record evidence
arising from enrolment, but also the conclusiveness of judgments
generally. Strictly speaking, this estoppel may perhaps embrace
only the effect of judgments of the domestic courts technically
of record; but it has in fact been expanded so as to include
judgments of all courts of justice, whether of record or not of
record in the technical sense, and those of other states and
countries.

In one respect this estoppel is like the estoppel arising from
a legislative record ; as a memorial simply it has conclusive
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effect against all the world. No one, whether party, privy, or
stranger, is permitted to deny the fact that the proceedings
narrated in the record took place! or the time when they
purport to have taken place? or that the parties there named as
litigants actually or constructively participated in the cause, or
that judgment was given as therein stated ; ® unless in a direct
proceeding instituted for the purpose of correcting or annulling
the record.*

So far, however, as the record purports to declare rights and
duties, its material recitals® import absolute verity indeed, but
this only, in ordinary cases, between the parties to it (including
those who claim under the parties), and then only in collateral
proceedings.® The rights of strangers are not affected ; strangers
can neither be bound by nor take advantage of recitals in the
record” Indeed, even between parties and privies the recitals
of a judicial record of another state or country or of an inferior
domestic court® in respect of jurisdiction are but prima facie
evidence; and it has been adjudged in New York that the
same is true in that state of recitals of jurisdictional facts of
even the superior domestic courts.® On the other hand, the
record of a judgment in rem (a term to be explained later),
apart from findings and recitals of jurisdiction, is conclusive of
the rights of all persons.

1 Reed v. Jackaon, 1 East, 855.

2 Floyd v. Ritter, 56 Ala. 856. So
the clerk of a court may bind himself
in collateral proceedings by an entry
of record concerning his own acts.
Thompson v. Building Assoc., 28 Kans.
209.

$ Morgan v. Muldoon, 82 Ind. 847,
855 ; Scott v. Ware, 64 Ala, 174, 183 ;
Taylor v. Means, 73 Ala. 468 ; Central
R. Co. v. Smith, 76 Ala. 572, 578.

4 See Rogers v. Beauchamp, 102 Ind.
83, 36, and Exchange Bank v. Ault, ib.
822, in regard to such proceedings.

6 Stipulations filed with the record of
a cause may be binding in regard to the
facts recited therein as much as if they
were part of the very record. Strong v.
Stevens Point, 62 Wis. 255.

¢ A finding of prescription or of rep-

utation, as in regard to the existence of
a ferry or a fishery, is prima facie evi-
dence against strangers, but nothing
more. Reed v. Jackson, 1 East, 855;
Neill ». Devonshire, 8 App. Cas. 185,
147 ; Pim v. Curell, 6 Mees. & W. 234;
Hemphill v. McKenna, 8 Ir. L. R. 43,
51, 52; Carnarvon v. Villebois, 13 Mees.
& W. 813.

7 Perhaps an admission of record
might be made for the benefit of a third
person, or with a view to his acting
upon it, so as, when materially acted
upon, to become conclusive. Dahlman
v. Forster, 55 Wis, 382.

8 Mulligan v. Smith, 59 Cal. 206,
233,

9 Ferguson v. Crawford, 70 N. Y.
258. See chapter 8, § 4.
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The term ‘record, it may be remarked, had no such sense
originally as that applied to it in modern times. It did not at
first signify enrolment or writing of any kind ; as applied to
the courts it signitied proof, in manner prescribed by law, of
the proceedings of the king’s superior courts, which proof was
furnished by witnesses bearing oral testimony of the facts. But
owing to the dignity attached to the proceedings of the king’s
courts, and apparently to the solemn manner in which the same
were proved, the ‘record’ of those courts (i. e. the due report of
their proceedings) was held to import absolute verity ; a char-
acter not, except in a partial degree, accorded to testimony
concerning the proceedings of the inferior courts. From this
circumstance it came to be said in reference to the conclusive-
ness of the evidence, at least as early as the twelfth century,
that only the king’s courts ‘ had record’;! an expression which
in modern times, still used as then only of the superior courts,
has come to mean that such courts alone have of right enrolment
of their proceedings under seal.

Using the term now in the modern sense, it remains to say
that the record, though to be received between the parties and
their privies as conclusive evidence, in proceedings not begun
on the one side or the other to impeach it, may always be cor-
rected, as has been intimated, by a direct proceeding instituted

1 History of Procedure in England,
319. In the Dinlogue of the Exchequer,
a work of the king’s treasurer, Richard,
Bishop of London, written in the year
1177, it is said of the Exchequer, * Ha-
bet enim hoc commune cum ipsa domi-
ni Regis Curia in qua ipse [i. e. rex] in
propria persona jura decernit quod nec
recordationi nec sententiee . . . licet
alicui contradicere.” Stubbs's Select
Charters, 176 (2d ed.). The record here
referred to consisted of short tax rolls
made up by the fiscal officers of the
king in the spring and fall of each year;
the word being used in the modern
sense of enrolment. On the ‘record’ of
the King's Court (the King’s Bench of
modern times) a century later, a case
of Mich. 18 Edw. 1 may be referred to.

The case was an assize by writ of certi- °
orari between William de la C. and
Richard de P. and Margaret, his wife,
concerning certain land in W., which the
defendants claimed had been adjudged
to them in a previous trial by recogni-
tion. Whereupon *scrutatis rolulis
[short entries or memoranda of proceed-
ings of the court] compertum est quod
predicta recognicio rite facta fuit in
Curia domini Regis et contra hujus-
modi recognicionem sic in curia factam
non jacet inquisitio patrie ad verifican-
dum contrarium. Consideratum est
quod predictum recordum stet in suo
robore, et Ricardus et Margarcta sine
die.” These rolls, it may be remarked,
were not themselves under seal.
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for the purpose. Thus, if facts are errcneously inserted, the
court may order an erasing of them or such a change as will
make them conform to the truth; and if material facts have
been omitted, the court may order that they be inserted.! Any
evidence which would be proper in an ordinary proceeding for
the purpose of correcting a written instrament would doubtless
be admissible in such a case. But the evidence in support of
the desired change in the record should be very strong.

It may be observed that, before the record has been extended,
the docket entries have the same force of conclusiveness as the
later record. Indeed, the docket is the record until the final
enrolment is made3 In either case, however, facts that do not
appear by the record, if necessary to establish the subject-
matter of a finding, or the grounds upon which the judgment
proceeded, may be supplied by evidence ab extra, even in a
collateral proceeding ; & proceeding, that is to say, not instituted
to correct or enlarge the record.?

Thus far of the record as a memorial. The estoppel arising.
from or fixed by the fact enrolled is now to be-considered.
This is of far greater importance; it is the estoppel of a
judgment.

The first inquiry now must be, what is the legal conception -
of a judgment ? Does a judgment necessarily create an estop-
pel? The general answer is, yes, if it results in res judicata;
no, if it does not. The inquiry concerning a judgment as an
estoppel turns then upon the meaning of the last-named term ;
to which attention will now be directed.

1 Balch ». Shaw, 7 Cush. 282 ; Wil- 8 Sturtevant v. Randall, 58 Maine,
lard ». Whitney, 49 Maine, 235. See 149; Chase ». Walker, 26 Maine, 555 ;
Rogers v. Beauchamp, 102 Ind. 83 ; Ex- Dunlap v. Glidden, 84 Maine, 517 ;
change Bank ». Ault, ib. 822. Parker v. Thompson, 8 Pick. 429, 434;

2 Read v. Sutton, 2 Cush. 115. See Packet Co. v. Sickles, 5 Wall 580.
Sayles v. Briggs, 4 Met. 421, 424. See post, p. 87.
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CHAPTER 1II
PRELIMINARY VIEW : RES JUDICATA.

§ 1. Meaning and Use of the Term.

IN the preceding chapter we have spoken of the effect of
record evidence in its general features; in its testimony, that
is to say, to any and to all of the enrolled proceedings of the
superior courts of justice. The doctrine of estoppel by record,
however, is chiefly concerned with the enrolment or record of
judgments in litigated causes, and the narrated proceedings
leading as necessary preliminaries to them; and that doctrine,
as may be inferred from what has heretofore been stated, bears
alone upon the conclusiveness of the record in litigations not
instituted for the purpose of annulling or modifying the witness
of the enrolment. In other words, using the technical language
of the books, the record of a judgment is oonclusive evidence

. only in collateral proceedings.

It will not be necessary to speak further of the record. The
great question is, what constitutes a judgment, and what mean-
ing and modification attach to the doctrine of estoppel as applied
thereto. Now the fundamental principle concerning judgments
is that an issue once determined by a court of competent juris-
diction may be relied npon as an effectual bar to any further
dispute upon the same matter, whether by the parties to the
litigation or by those who, termed privies, claim under them;
this conclusiveness including of course as well the law 2 as the
facts involved in the case. We speak of this as fundamental

1 The expression ‘res adjudicata,’ always, the latter with few exceptions.
sometimes used even by reputable See Dig. 44, 2. )
writers, is Latin made to order. The 2 8outh Alabama R. Co. v. Henlein,
Roman jurists, and their successors in 56 Ala. 368; Inrie v. Castrique, 8 Com.
Europe, say ‘res judicata,’ — the former B. N. 8. 405; 8. c. L. R. 4 H. L. 414;
Case v. Beauregard, 101 U. S. 688.
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because it is the very object of the institution of courts to put
an end to disputes. °Interest reipublicse ut litium finis sit.
This is of course true under every system of justice ; it is pecul-
iar to none. It would therefore be wide of the truth to speak
of the doctrine of judgments in the English law as derived
from the principles of any other system of law. On the other
hand, it would be arrogant and false to assert that the principles
of the English law in regard to the effect of judgments had been
wholly worked out from within, regardless of that great system
of law which Rome developed and gave for an inheritance to
most of the continental nations of Europe, and for a light to all
the world. From Rome our law has at least borrowed the con-
venient term ‘res judicata’; to Rome let us go and see what
that term signified among those who invented it.

In its most obvious and general meaning the term ‘res judi-
cata’ signified at Rome, as it signifies in England and in America,
that a roatter in dispute had been considered and settled by a
competent court of justice. The term had, however, a special
meaning, which turned upon what we should call a point in
pleading. In the time of Gaius, the second century, & distinc-
tion existed between the effect of judgments rendered under the
native system of justice and judgments rendered in the prztor’s
courts. In contests tried under the former system, judgment
for the plaintiff in a personal action had the effect, by way of
‘novation,” of terminating the original obligation of the defendant;
merging it, that is to say, as in the English law, in the higher
obligation of a judgment debt. The result of this was that if
the same plaintiff for any reason afterwards brought another
action upon the same demand, a simple denial, such as might
be called a plea of the general issue in the English law, was
sufficient for the defendant. Then, when, the trial having
come to an issue, the case came to be heard as we should say,
the defendant in answer to the plaintiff’s evidence proved the
former judgment; and this, disproving the existence of the
obligation or liability alleged by the plaintiff, ended the cause
in favor of the defendant. The proceeding in which such a
course of things took place was called ¢ judicium legitimum.” If
the litigation occurred in the preaetor’s court, the effect of judg-
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ment for the plaintiff was like that of judgment rendered in a
country foreign to Great Britain or to the United States. Being
a ‘ foreign judgment’ no novation was deemed to have been
created when the original demand was again sued upon (in
Rome, it seems). The original obligation or liability therefore
continuing to exist notwithstanding the judgment, it was neces-
sary by some plea in avoidance to show that the plaintiff was
not entitled to enforce his demand. For this purpose the de-
fendant entered a plea of the former judgment, or, as it was
called by the Roman jurists, an ‘ exceptio rei judicate.’! The
proceeding in which this took place was called ‘judicium im-
perio continens.” By the time of Justinian, the sixth century,
this distinction had ceased to prevail, the rule governing in the
preetor’s court having become universal. No novation occurred
even of judgments rendered in the courts of the city, and a
special ‘plea’ of the former judgment was therefore the only
escape from a second judgment upon the same cause of action ;
unless of course some new defence, such as payment, had arisen.

Concerning the nature of the judgment behigd which the
defendant might shield himself, it was necessary in the Roman,
as it must be in every other well-founded, system of law that
the subject-matter general or special of the former litigation,
and the parties thereto, should be the same as in the new action,
except (as for the matter of parties) that the judgment was
equally available by or against those who had succeeded as
privies to the rights of the original parties. The parties should
also have litigated in the same character in both actions? The
conclusiveness of the judgment probably extended to every
point necessarily decided; and it was not necessary that the
former cause of action should have been the same as the second
except when that cause of action was itself the subject of dis-
pute. It was enough that the point in dispute was the same in
the two actions?

1 The exceptio, it may be observed, 475, 6th Eng. ed. Upon the subject of
was unlike our plea in confession and the text see Gaii Inst. iii. 181 ; ib. iv.
avoidance, in that it did not confess 106, 107; Inst. Just. iv. 13, 5, and
anything, it only avoided ; and the notes by Sandars.
plaintiff was still put to the proof of 2 Dig. 44, 2, 14.
his demand. B8andars, Justinian, p. 8 See Dig. 44, 2, 7; ib. 44, 2, 21.
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The benefit of judgments was equally available to plaintiff
and to defendant. If the plaintiff had obtained judgment, he
could bring an action thereon,—an actio judicati, the conclusive-
ness of which the defendant could not deny ; if judgment had
gone for the defendant, he could avail himself of the same as a
conclusive determination of the question in his favor. And we
have already spoken of the defence to a second suit upon the
same cause of action after judgment in favor of the plaintiff.

In the English law the doctrine of res judicata depends for
its effect, first, upon the nature of the proceeding in which the
matter became res judicata, to wit, whether it was an action in
rem or an action in personam ; this is the great and most im-
portant division of the subject, and it will presently receive an
explanation. Its effect depends, secondly, upon the forum in
which the cause was tried, to wit, whether it was tried in the
courts of the state in which it is interposed as an estoppel, or in
a foreign court. In strict law the doctrine is applicable only to
the judgments of domestic courts; but from motives of policy
or of ‘comity’ it has been extended to the judgments of foreign
courts of civilized countries,! with certain limitations which will
appear in the chapters relating to foreign judgments.

The term ‘in rem’ had in the Roman law, from which the
English law has of course borrowed it, a double signification, one
as applied to the nature of a certain class of rights, the other as
applied to the actions by which those rights were enforced. A
right was a right in rem when it availed against all the world,
thus corresponding generally to that sort of right in the English
law the breach of which constitutes a tort. It was distinguished
from a right in personam in that it might be infringed by any-
body. The term is frequently used in the same sense by writers
on the English law. Thus, a right of property is said to be a right
in rem, for it avails against all the world ; whoever infringes it is
liable, and the right is not defined in regard to the party who
may be sued until it is infringed. The term was used in the
Roman law both in a literal sense, to denote a proceeding to obtain
possession of a taugible thing, as a piece of land or a horse, and

1 In one case the doctrine was ex- giers. The Helena, 4 Ch. Rob. 3. Per
tended to a decree pronounced in Al- 8ir William Scott.
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also in an artificial sense, to indicate a proceeding to obtain or
confirm an incorporeal right, as an easement. Thus, Gaius says :
‘ In rem actio est, cum aut corporalem rem intendimus nostram
esse, aut jus aliquod nobis competere, velut utendi, aut utendi
fruendi, eundi, agendi, aquamve ducendi, vel altius tollendi, vel
prospiciendi’! Ulpian’s definition is this: ‘In rem actio est
per quam rem nostram quee ab alio possidetur petimus; et
semper adversus eum est qui rem possidet’? On the other
hand, a right in personam was, as it is in the English law, a
right in virtue of which a certain person was bound towards an-
other certain person to do or not to do some specified thing, in
such manner that he against whom the action would be brought,
in case of non-fulfilment of the obligation, was known and
determined from the moment of the creation of the obligation.?

In regard to the effect of an adjudication in rem the rule, as
we should expect from what has been said above, commonly at
all events was ‘ res judicata inter partes jus facit;’ ‘not, it is to
be observed, inter omnes, but inter partes’t There would seem,
then, to be no difference in this respect between a proceeding in
rem and one in personam; neither binding any but parties to
the litigation, and their successors in right. Certain kinds of
judgment in the Roman law did, however, bind third persons,
though not upon any distinction between judgments in rem
and judgments'in personam ;% and the same fact reappears in
modern Roman law. In a recent work® it is said that while
generally speaking a judgment affects only the parties to the
suit and their successors, it does extend ‘to third parties
exceptionally, as for instance in the case of the invalidity of
a testament, in an indictment, in a judgment upon the status
of a person, in judgments in cases of real servitudes, in joint
ownerships, and in other similar instances.’

1 Gaius, iv. 8. % Goudsmit, Roman Law, p. 247.

2 8ee Tomkins & Lemon, Gaius, p. 4 Tomkins & Lemon, Gaius, p.
601. See alse Iunst. iv. 6, 1, Sandars; 275.
Bracton, 102. The term “in rem’ indi- 6 Keller, Romische Civil Process,
cated, not the object, but the nature of § 73, 4th ed.
a demand ; and there could be a pactum ¢ Tomkins & Jencken, Mod. Rom.
in rem as well as in personam. Goud- Law, p. 94.
emit, Roman Law, p. 248, by Gould.
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Actions in rem, in the Roman law, corresponded to rights in
rem, and actions in personam to rights in personam. To this,
the English law, while following the Roman nomenclature, has
never been conformable. Thus, our great Romanizing writer,
Bracton, could merely say, that that only was an action in rem
the sole object of which was to obtain possession of a res; when
the proceeding was in the disjunctive for possession or damages,
it was an action not in rem but in personam. And those
actions only were considered as in rem which were brought for
the recovery of land. Actions in personam (besides the case
mentioned) arose out of contract or tort.!

Whether there was any such difference in the time of our
older writers as now prevails between judgments in rem and
judgments in personam in their effect upon third persons does
not clearly appear ; probably there was not. There was a class
of proceedings, however, which would now be called proceed-
ings in rem that led to judgments binding inter omnes. Thus
Bracton says: ‘Effectus vero legitimationis probate hic est,
quod cum semel probata fuerit et judicium pro tali reddatur in
Curia Regis semper quoad omnes legitimus erit, nisi in proba-
tione intervenerit fraus.’? Again, Littleton says: ¢ Where a
man is outlawed upon an action of debt or trespass, or upon any
other action or indictment, the tenant or the defendant may
show the whole matter of record and the outlawry, and demand
judgment if he [the demandant or plaintiff] shall be answered.’3
Lastly, Lord Coke says: ¢ Where the record of the estoppel doth
run to the disability or legitimation of the person, there all
strangers shall take benefit of that record ; as outlawry, excom-
mengement,* profession, attainder of premunire, of felony, etc.,
bastardy, mulierty, and shall conclude the party though they
be strangers to the record. But of a record concerning the
name of the person, quality, or addition, no stranger shall take
advantage, because he shall not be bound by it.’5 v

Confusion was the inevitable result of adapting the Roman

1 Bracton, pp. 102, 102 b. Bracton See Keller, Romische Civil Process, § 73,
fashioned and fixed the nomenclature.  4th ed.

2 Bracton, p. 420, § 17. The prin- 8 Litt. Ten. § 197; Coke, Litt. 128 a.

ciple is probably taken from the Roman 4 Fxcommunication.
law ; Bracton no doubt found it there. § Coke, Litt. 352 b,
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nomenclature to usages and conceptions at variance with those
of Rome. It began at the outset, when the term ¢real actions’
was applied solely to actions for the recovery of land ;! it grew
when later, in recent times, writers and judges came to speak
of proceedings in attachment as proceedings in rem in regard to
the property taken; it was complete, or at least the Roman
meaning was lost, when without any clear discrimination, and
upon discordant views, sentences in prize and revehue causes,
decrees in probate and divorce cases, judgments in questions of
pedigree and legitimacy,? and orders relating to the settlement
of paupers were lumped together and treated as adjudications in
rem.B®

One thing has been agreed with regard to these cases, and
that is, that for some purposes, not well defined, the judgment
is binding not merely inter partes but inter omnes. With
regard to such purposes, and not upon the distinction of the
Roman law, judgments conclusive generally are said to be in
rem, according to the English and American law; while those
which bind only the defined parties to a cause (including those
who derive title under them) are in personam, though by the
Roman law they might belong to the other class.

The difficulty heretofore has mainly been to ascertain some
principle upon which to rest this class of judgments, so as to
determine what cases fall within it. It has often been said
that judgments in rem bind all persons, because all persons are
deemed to be parties to them ;4 thus eliminating the supposed
distinction, to a great extent, between judgments in rem and
judgments in personam. The statement is true in a general

1 Upon this subject see a learned
article in the Law Quarterly Review for
October, 1888, entitled ‘The Terms
Real and Personal in English Law.’

2 In Pittapur z. Garu, L. R. 12 Ind.
App. 16, an attempt was made to raise
a question of bhlood relationship, decided
in a former and different kind of suit,
between the same parties, but without
success,

8 The category in De Mora v. Concha,
29 Ch. D. 268, C. A., prize, revenue,

pauper, and probate cases, does not pro-
fess to be complete.

¢ The words as to an action being in
rem or in personam, and the common
statement that the ome is binding on
third persons, and the other not, are apt
to be used by English [and by American]
lawyers without attaching any very defi-
nite meaning to those phrases.’" Black-
burn, J. in Castrique v. Imrie, L. R. 4
H. L. 414, 429.

¢ See e. g. Croudson v. Leonard, 4
Cranch, 434.
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sense in regard to prize, revenue, probate, and some other cases;
at these all persons having civil rights depending upon the
questions involved, and having a right to be heard in regard to
* them, are by some sort of public monition or notice warned to
appear and present their claims. And this is all. that the
nature of the case permits; hence the judgment may well
conclude all such persons, and probably all others.

Still another ground has been taken with regard to prize
cases, to wit, the propriety of leaving the cognizance of such
cases to courts having the more appropriate jurisdiction to try
them. It is said that there would be ‘very great inconvenience,
amounting nearly to an impossibility, of fully investigating such
causes in a court of common law ;' and there would be an ‘im-
propriety of revising the decisions of the maritime courts of
other nations, whose jurisdiction is co-ordinate throughout the
world.’ !

It might also be said with regard to prize and revenue cases
that the question raised is an impersonal one ; rights of owner-
ship, or other property rights, have ordinarily no -bearing upon
the proceedings. The question to be decided is simply this, Is
the property forfeit?32

Again, it is often said that judgments in rem determine
status ; and this is sometimes put, apparently, by way of ex-
planation of their broadly conclusive effect.? But however con-
venient and useful the term, it is doubtful whether saying that
a particular judgment has decided a status materially helps out
any difficulty. Besides, if the term is borrowed from the
Roman jurists, a new sense is given to it. Judgment of status
by the Roman law was a judgment, it seems, relating to the
quality of citizenship, or the want of it, as e. g. freedom, slavery,
marriage. To apply the term that way * would be useful even

1 The Mary, 9 Cranch, 126, 145, 414, 434; and the arguments in De Mora
quoted by Holmes, J. in Brigham ». v. Concha, 29 Ch. D. 268 ; s. c. nom.
Fayerweather, 140 Mass. 411, 414. See Concha v. Concha, 11 App. Cas. 541.
also the grounds stated in Baxter v. New 2 See post, p. 232, note 1.

England Ins. Co., 6 Mass. 277, 300 ; 8 See e. g. Hood v. Hood, 110 Mass.
Robinson v. Jones, 8 Mass. 536, 540 ; 463, 465, divorce case.

Lothian v, Henderson, 3 Bos. & P. 499, ¢ See Markby, Elements of Law,
545 ; Castrique v. Imrie, L. R. 4 H. L. §§ 168-180, 8d ed.
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in the non-Roman conception of judgments in rem of the
English law ; for as the juridical condition of a human being
within the state is a matter in which he himself is chiefly
concerned, a direct adjudication thereon, in a cause to which he
is actually a party, and in which his condition is the very ques-
tion to be tried,! may justly bind all men. Upon this ground
the general conclusiveness of decrees in regard to pedigree? or
legitimacy,® might well be explained ; so of decrees of divorce,
though only husband and wife could be parties* Perhaps this
would sufficiently explain the pauper settlement cases also.

It will help, however, to an understanding of this broadly con-
clusive character of judgments in rem to look to the purposes
for which they are thus conclusive; and to this, searching
examination has recently been directed both in England and in
the United States® As was stated above, the purposes for
which a judgment in rem may be used inter omnes have mnot
heretofore been clearly defined. It has been supposed, to a
greater or less extent?® that not only judgments in prize causes,
but judgments in revenue, settlement, divorce, and probate pro-
ceedings carried with their own general conclusiveness the same
effect in respect of their grounds and any necessary findings in
the cause. This, however, has now become extremely doubtful
in England,” and in Massachusetts has, in regard to probate
cases at least, been denied altogether® Such grounds and find-
ings will, if the cases referred to point aright, bind at most only
the parties litigant and their privies; only findings and grounds
of decision in prize causes bind inter omnes like the judgment
itself. Indeed, it has been said that findings even in prize
cases bind only those who were entitled to be heard ;® at all

1 Comp. Williams v. Williams, 63 v. Concha, 11 App. Cas. 541; Brig-
‘Wis. 58. ham v. Fayerweather, 140 Mass. 411,

2 Ennis ». Smith, 14 How. 400. Holmes, J.

8 Bunting v. Lepingwell, 4 Coke, 29; ¢ Upon authority of such cases as
Duchess of Kingston’s Case, Everest & Hart v. McNamara, 4 Price, 154, note,
Strode, 424 ; Bracton, 420; ante, p. 44. Magoun v, New Eng. Ins. Co., 1 Story,

¢ 8ee, however, Williams ». Williams, 157, and Bouchier v. Taylor, 4 Bro.
638 Wis. 58, under special laws in regard Parl. Cas. 708.
to divorce. 7 De Mora v. Concha, supra.

8 De Mora v. Concha, 29 Ch. D. 268, 8 Brigham v. Fayerweather, supra.
C. A.; affirmed on appeal nom. Concha 9 The Mary, 8 Cranch, 126, 146 ;
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events, the case of prize appears to be exceptional.! It has its
peculiar effect, it has been strongly said, because the sovereign
has declared that it should be so3

The judgment itself, however, with all that is done in virtue
of it, is agreed to be binding inter omned'; and there is no diffi-
culty in understanding this in regard to any of the cases above
mentioned, to which others, indeed, might be added. One reason
has already been foreshadowed; if all who have a right to ap-
pear and be heard in a cause have been duly made parties, the
judgment establishes a perfect and complete right against all, as
much as would a conveyahce of a joint estate by all the parties
interested. Judgment in an action strictly in personam, indeed,
binds third persons in that way; all that is necessary is that all
those who have the exclusive right to litigate the cause are
proper parties to it, and that the question should be determined
without collusion. Judgment that A is debtor of B is an exam-
ple2 Such a judgment would not, however, profess to establish
rights in respect of its grounds or of preliminary findings in the
cause ; in regard to these it is enough that the decision is bind-
ing inter partes. Indeed, the difference between judgments in
rem and judgments in personam in our law, as regards their
effect, appears at bottom to be only a difference of degree. In
the case of proceedings leading to judgment in personam, all
parties interested are generally present or duly represented in
point of fact, or may well be, for they are clearly defined. In
the case of proceedings leading to judgment in rem the parties

Salem v. Eastern Railroad, 98 Mass.
431, 439; Brigham v. Fayerweather,
140 Mass. 411, 413, Holmes, J. Comp.
also the New York cases, holding that
the facts upon which the adjudication
proceeds are but prima facie evidence in
other cases. Ocean Ins. Co. v. Francis,
2 Wend. 64 ; 8. c. 8 Cowen, 404 ; Rad-
cliff ». United States Ins. Co., 9 Johns.
277 ; post, chapter 5.

1 De Mora v. Concha, 29 Ch. D.
268 ; Brigham v, Fayerweather, 140
Mass. 411,

3 Mr. Justice Holmes in Brigham v.
Fayerweather, supra.

% Candee v. Lord, 2 Comst, 269 ;

Brigham v. Fayerweather, 140 Mass,
411, 413 ; Pickett v. Pipkin, 64 Ala.
820 ; post, chapter 3.

Still, the judgment in personam is
not to be considered, for such a purpose,
a8 a judgment in rem. The latter sort
of judgment binds all interested persons
everywhere, by force of the monition ;
while the former can bind only those
interested persons who are defined par-
ties, and only citizens or residents of
the State and others served with process
therein can be such parties. Rarther in
regard to judgments in rem, see chapters
4 and 5.
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are not defined, and it is not always true that they are present
or represented in point of fact; it is contemplated that they are
in point of law because on the whole it is deemed that public
policy so requires.

A word more in regard to judgments in rem: It may be that
a judgment is made conclusive upon all persons, by virtue of
local law, which would not be so in other countries. In such a
case it is clear that so far as the citizens,and probably residents,!
of the state in which the law in question prevails are concerned,
judgments there rendered? should be treated as binding inter
omnes everywhere; for citizens, and residents to some extent,
are bound by the laws of such state.? Again, it may be that a
judgment rendered abroad operates in rem not by virtue of mere
local law but under a general system of law, as e. g. one per-
vading the Latin states generally, which judgment would not
so operate in a contest governed by the laws of England or of
America. In such a case also the judgment should be treated
everywhere as binding inter omnes; and that too, it seems,
upon non-residents, assuming of course that proper notice or
monition according to such foreign system of law has been had.t

Some further remark should be made in this connection about
attachment in suits in personam. Attachment in such suits is

often spoken of as acting in rem; but that does not mean that

the title to the property attached is adjudicated so as to bind
all persons. Attachment is simply resorted to in order to take
the place of notice or appearance, in other words, merely to give
the court jurisdiction ;® it is a means, and not an end. The

1 Comp. Rousillon ». Rousillon, 14
Ch. D. 351 ; Schibsby ». Westenholz,
L. R. 6 Q. B. 155.

2 And possibly rendered anywhere,
in causes between the citizens of such
state.

8 Cases in note 1, supra ; Hood .
Hood, 11 Allen, 196.

¢ In Castrique ». Imrie, L. R. 4 H.
L. 414, Lord Chelmsford said that the
rule was that a proceeding in a foreign
court to enforce a maritimne lien, which

by the law of that foreign country, and’

of all foreign codes founded upon the

Roman law, was a proceeding in rem,
though not so recognized by the law of
England, must be so treated there.
Comp. The Meccs, 6 P. D. 108.

5 This is all that is meant by Cooper
v. Reynolds, 10 Wall. 308. It must be
observed that the court in that case is
speaking only of the means used to
obtain jurisdiction; in which respect
the proceeding by attachment is in the
nature of the true proceeding in. rem.
See also Pennoyer ». Neff, 95 U. 8.
714 ; Easterly v. Goodwin, 35 Conn.
278.
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object of the litigation is simply to declare a judgment against
the person of the defendant, and not to determine any question
in regard to the liability of the property to forfeiture, such as’
would arise in a proper proceeding in rem. Sir John Jervis, in
pronouncing judgment in The Bold Buccleugh,! thus distin-
guished the case of attachment: ‘The foreign attachment is,
founded upon a plaint against the principal debtor, and must
be returned nihil before any step can be taken against the
garnishee ; the proceeding in rem, whether for wages, salvage,
collision, or on bottomry, goes against the ship in the first
instance. In the former case the proceedings are in personam ;
in the latter they are in rem. The attachment, like a common-
law distringas, is merely for the purpose of compelling an
appearance.’

1t may, however, be said that an order of sale of perishable
goods levied on by attachment operates as a proceeding in rem,
since the sale gives a title against all persons;?® the order is
given upon a determination of the perishable nature of the
property, and the case obviously requires the most ample pro-
tection to purchasers. But apart from such cases, the authori-
ties agree that attachment in causes in personam has no effect
upon the property taken except between the parties to the
proceeding.® It is called a proceeding in rem simply because
property is seized at the outset instead of in execution of judg-
ment for a plaintiff. The attachment cannot rise higher than
the ultimate judgment.

17 Moore, P. C. 267, 282. See to description, will not be a bar to any
the same effect Megee v. Beirne, 39 other demand than that of the person
Penn. 8t. 50. against whom the attachment was issued

2 Megee v. Beirne, 39 Penn. St. 50.

8 See cases just cited. In the note
of Hare and Wallace to the Duchess of
Kingston’s Case, 2 Smith, Lead. Cas.
p. 890, 5th Am. ed., it is said : ¢ Prop-
erly speaking, however, proceedings by
attachment are not proceedings in rem,
but against the interest of the defend-
ant and those claiming under him in
the thing attached. Thus, a judgment
rendered on the attachment of a debt or
fund, or of specific assets of any other

and of those claiming under him, even
if it consist in an adverse claim to the
property attached, or grow out of its ne-
gotiation when it is & negotiable security.
Barber ». Hartford Bank, 9 Conn. 407 ;
Myers v. Beeman, 9 Ired. 116 ; Ormond
v. Moye, 11 Ired. 564 ; Keiffer v. Ehler,
18 Penn. St. 388." And these remarks
are also applicable to proceedings in re-

_plevin, Ibid. ; Certain Logs of Mahog-

any, 2 Sum. 6589 ; Dow v. Sanborn, 8
Allen, 181 ; Megee v. Beirne, supra.
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§ 2. Requisites of the Estoppel.

1. In order to an estoppel by res judicata there must have
been a judgment; verdicts or other findings not followed by
judgment are not binding! A fortiori is lis pendens no bar to
another suit, though it may be ground for a plea in abatement.?

2. In the next place the judgment must have been valid.?
If for want of jurisdiction,* or for any other reason, it was void,
it will have no effect; though it is otherwise, as we shall see, if
it was only voidable. In Wixom ». Stephens, just cited, the
former judgment (for the plaintiffs) was ineffectual by reason of
a mistake in the name of one of the plaintiffs; and the court
was of opinion that they were not precluded from bringing a
new suit to recover upon the original demand. Chief Justice
Cooley said that if for any reason the judgment was not valid,
and the plaintiffs could not enforce it, it could not constitute a
bar to a new suit. The bar in such a case sprang from the fact
that the party had already obtained a higher security ; where he
had obtained no new security, his remedy upon the original
demand was not teken away.

To give a court, for purposes of res judicata, jurisdiction of a
cause in personam; according to the explanation already given
of that term,’ it is necessary that both the person of the defend-
ant and the subject-matter of the suit should be fully within the
cognizance of the court, either at the beginning or in the course -
of the action. If, however, the defendant is a citizen or resi-*
dent of the state of the forum, he will be bound by the laws
of that state concerning the mode of acquiring jurisdiction over

1 Estate of Holbert, 67 Cal. 257;
Hawkes v. Truesdell, 99 Mass. 557 ;
Burlen v. 8hannon, ib. 200 ; Lea v. Lea,
ib. 498 ; Thurston ». Thurston, ib. 389 ;
Herbert v. Fera, ib. 198 ; Wadsworth
v. Connell, 104 111, 369, 874. There
appears to be some doubt in regard to
this point in England. Everest & Strode,
26 ; Brown, Estoppel, pl. 189 ; Coke,
Litt. 227 b.

2 Colt v. Partridge, 7 Met. 570, 574;
Moore ». Spiegel, 142 Mass, 413, suit
pending in another state,

8 Wixom v. Stephens, 17 Mich. 518,

4 See e. g. Queen v. Hutchins, 6 Q.
B.D. 300; 8. ¢. 5Q. B. D. 853 ; Smith
v. Neal, 109 U. S. 426 ; Meltzer v. Doll,
91 N. Y. 365, 873 (ex parte proof in
bankruptcy) ; Dodd v». Una, 40 N. J
Eq. 672, 713, that neither acquiescence
nor request is sufficient to give a court
jurisdiction of the subject-matter of a
cause. To the same effect, Schaol
Trustees v. Stocker, 18 Vroom, 116.

8 Ante, pp. 42, 43.
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him ;1 if not, jurisdiction can be obtained over him, so as to
make the judgment available for any purpose other than the
appropriation of property of his actually levied upon, only by
personal service of process upon him within the state of the
forum,? lawfully made, or by his voluntary and general appear-
ance (without fraud practised upon him?® it seems). Appear-
ance for the mere purpose of contesting the court’s jurisdiction
will not be sufficient to enable the court to proceed as upon full
jurisdiction and pronounce a judgment that will be res judicata.
If, however, the cause be a true property proceeding in rem as
explained heretofore, the presence of a party, assuming that
proper monition or notice has been given, becomes immaterial
The presence of the subject-matter will be enough to give
complete jurisdiction.

But where, the court having proper jurisdiction, judgment is
merely voidable, that is, where the court had jurisdiction to pro-
nounce it and the judgment is simply erroneous, or the verdict
wrongly found, it will be as conclusive in collateral actions as
if it had been in all respects rightly determined. A voidable
judgment is perfectly valid until set aside or reversed ; a judg-
ment is, for the purposes of the decision, as conclusive upon the
law involved in the cause as upon the facts® otherwise the doc-
trine of res judicata would in many cases be a mere delusion.

3. Further, a judgment, in order to work an estoppel against
another litigation upon the same cause of action, must have been
rendered upon the merits of the cause. If the decision was ren-

1 Hood v». Hood, 11 Allen, 196;
Schibsby v. Westenholz, L. R. 6 Q. B.
165 ; Rousillon v. Rousillon, 14 Ch. D.
351 ; ante, p. 49. But probably no
sovereignty would attempt to make a
judgment binding upon its citizens
beyond the disposition of property at-
tached, without service of process or
general appearance, unless the judgment
was a true judgment in rem, ase. g. a
decree of divorce. Hood v. Hood, 110
Mass. 463.

3 Galpin v. Page, 18 Wall. 350 ;
Cooper v. Reynolds, 10 Wall. 808 ; Du-

rant v. Abendroth, 97 N. Y. 182 ; post,
Foreign Judgments in Personam.

8 Dunlep v. Cody, 31 Iowa, 260 ;
Pfiffner v. Krapfel, 28 Iowa, 27. See
Wanzer v. Bright, 52 I1l. 85. Perhaps
it would be necessary in such a case to
deny the justice of the claim as well
as to allege the fraud. Luckenback v.
Anderson, 47 Penn. St. 123 ; White .
Crow, 110 U. 8. 133.

¢ Walling v. Beers, 120 Mass. 548;
post, Foreign Judgments in Personam.

6 Lawrence ». Milwaukee, 45 Wis.
806 ; Case v. Beauregard, 101 U. S. 688.
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dered upon a mere motion or a summary application,! or if the
cause was dismissed upon some preliminary ground, as upon a
plea in abatement, e. g. because the wrong forum or mode of suit
had bLeen resorted to, for want of jurisdiction, defect in the plead-
ings, misjoinder, non-joinder, non-appearance of the plaintiff3 or
the like, the parties are at liberty to raise the main issue again
in any other form they choose.? Thus, in Kendal v. Talbot4 the
defendants to an action of covenant pleaded in bar a former
judgment, rendered in the same court in their favor, in an action
brought against them by the plaintiff upon the same covenaut.
Upon oyer it appeared that the judgment pleaded was rendered
on the ground of the insufficiency of the plaintiff’s declara-
tion. The court held that such a judgment could not be a bar®
And the same is true of the dismissal of a bill in chancery for
insufficiency ;¢ and so of a ‘discontinuance,” though by agree-
ment of parties” Judgment proceeds upon the merits when
the very cause of action is decided upon® Such a decision con-
cludes the parties and their privies from relitigating the claim. -

However, judgment upon a point not touching the merits of the
principal matter in dispute will, it seems, in respect of that point,
ordinarily ? raise an estoppel. The parties and their privies will

1 Simson v. Hart, 14 Johns. 63, 76 ; 590 ; Birch v. Funk, 2 Met. (Ky.) 544 ;
Kanne v. Minneapolis Ry. Co., 33 Minn. Stevens v. Dunbar, 1 Blackf. 56.

419 ; Bennett v. Denny, ib. 530, 533 ;
s. C. affirmed nom. Denny v. Bennett,
128 U. 8. 489.

2 Chesnutt v. Frazier, 6 Baxter, 217.

8 Hanchey v. Coskrey, 81 Ala. 149 ;
Strang v. Moog, 72 Ala. 460; McCall
v. Jones, ib. 368 ; Wood v. Fant, 55
Mich. 185 ; Clark ». Young, 1 Cranch,
181 ; Kendal v. Talbot, 1 A. K. Marsh.
821; Birch v. Funk, 2 Met. (Ky.) 544 ;
Stevens v. Dunbar, 1 Blackf. 56 ; Camp-
bell ». Hunt, 104 Ind. 210, 215 ; Proc-
tor v. Cole, ib. 378 ; Dillinger v. Kelley,
84 Mo. 561, 569; Griffin v. Seymour,
15 Towa, 30; Phelps v. Harris, 101
U. 8. 870 ; Schertz v. People, 105 Il
27 ; Brackett v. People, 115 Ill. 29 ;
Andrews v. School District, 85 Minn.
70.

¢ 1 A. K. Marsh. 821.

S See also Thomas ». Hite, 5 B, Mon.

¢ Thomas v. Hite, 5 B. Mon. 590.

7 Kronprinz v. Kronprinz, 12 App.
Cas. 256, afirming 11 P. D. 40, C. A.
But the effect would turn upon the
nature of the agreement. If there was
a release of all claims, there could be no
new suit. Ib.

8 Judgment sustaining a plea of the
Statute of Limitations is not upon the
merits. McElmoyle v. Cohen, 18 Peters,
812; Morrell v. Morgan, 65 Cal. 575.
But in & subsequent suit in the domestic
courts, between the same parties or those
claiming under them, after judgment
therein for the plaintiff, the Statute of
*Limitatious could not be alleged against
the cause of action. See Shields v.
Schiff, 124 U. 8. 851, 857, prescription.

9 But see cases supra as to the deei-
sion of & mere motion or summary .
application.
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be precluded from asserting the contrary of the fact found .in
such judgment.! Thus, dismissal of a suit ‘for want of juris-
diction’ will estop the plaintiff fromn alleging, after the expira-
tion of the Statute of Limitations, that he had begun suit (no
other one having been undertaken) within the proper time.?
And, indeed, it appears to be true as a general proposition that
where a party succeeds in defeating an action by his pleading,
by wotion, or the like, he cannot defeat a second action by
taking a' position inconsistent with that taken in the first.?
The question of the effect of a judgment of non-pros of part
of a cause of action arose in Howes v. Austin,! in a subsequent
suit upon the matter non-prossed. The plaintiff in the former
action had been called and defaulted for want of a replication to
the defendant’s plea to the first and second count of the declara-
tion. The plaintiff had failed to reply within the time required
by a rule of court; and a judgment was entered for the defend-
ant in regard to those counts, that he go hence without day.
The defendant contended that this judgment barred any subse-
quent action upon the demand stated in those counts. But the
court decided that though it might be final for costs’ its effect
in the present case was simply to turn the plaintiff out of court
on the cause of action non-prossed; leaving him at liberty to
proceed for the recovery precisely as though the counts non-
prossed had never been filed.®
In like manner the Supreme Court of the United States in
Homer v. Brown 7 said that a judgment of nonsuit was given
only after the appearance of the defendant when, from any delay
or other fault of the plaintiff against the rules of law in any
subsequent stage of the case, he had not followed the remedy
which he had chosen, as he ought to do. For such delinquency
or mistake he might be non-prossed, and was liable to pay the
1 S8ee Adams v. Graves, 756 Iowa, Jones v. McPhillips, 82 Ala. 102, 116 ;
642. Hill v. Huckabee, 70 Ala. 188 ; Hooker
2 Gray v. Hodge, 50 Ga. 262. The v. Hubbard, 102 Mass. 239; Clay v.
subject is of special importance in rela- ® Buchanan, 69 Iowa, 88, See post, chap-
tion to judgments of courts of a sister ter 26, at end.
state. The reader is referred to the 4 35 111. 898.
chapter on Foreign Judgments in Per- & 2 Archbold, Practice, 229.

sonam. 6 See also 8 Black. Com. 296.
8 Lehman v. Clark, 85 Ala. 109, 118; 7 16 How. 354.
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costs. But as nothing positive could be implied from the plain-
tiff’s error in regard to the subject-matter of his suit, he might
reassert it by the same remedy in another suit, if appropriate to
his cause of action, or by any other which is so, if the first was
not.1

It is not, however, for a non-appearance only, or for delays or
defaults, that & nonsuit may be entered. The plaintiff’s pro-
ceeding in such particulars may be altogether regular, und the
pleadings may be completed to an issue for a trial by the jury;
yet the parties may agree to take it from the jury with a view
to submit the law of the case to the court upon an agreed state-
ment of facts, under an agreement that the plaintiff shall be
non-prossed if the facts stated are insufficient to maintain the
right which he claims. The court in such a case will order a
nonsuit if it think the law of it against the plaintiff; but it will
declare it to be done in conformity with the agreement of the
parties, and its effect upon the plaintiff will be precisely the
same as if he had been non-prossed for a non-appearance When
called to prosecute his suit, or for one of those delays from
which it may be adjudged that he is indifferent.?

Indeed, nonsuit is declared to be no judgment at all; it is
only a withdrawal of the case before verdict, where a verdict is
the essential thing® Hence a nonsuit taken by the plaintiff,
at whatever stage of the case, cannot estop him to bring a new
action, even though the case had gone to judgment, if on appeal

1 Ensign v. Bartholomew, 1 Met. 274.
‘The case where a party is not barred,
by & judgment of nonsnit, from having
anew action, is where he has either mis-
taken his remedy and brought an action
which he could not maintain, or where
he has two collateral, independent reme-
dies, in which an assertion of one is not
repugnant to the existence of the other.’
The court in Butler ». Hildreth, 5 Met.
49, 52, quoted in Warren v. Spencer
‘Water Co., 143 Mass. 9, 15.

2 Homer v. Brown, 16 How. 354.
‘Judgment of nonsuit, even upon an
agreed statement of facts, cannot be
pleaded in bar to a new suit although
it was rendered by a eourt of com-

petent jurisdiction, and was between
the same parties and for the same sub-
ject-matter.” Per Clifford, J. in Derby
v. Jacques, 1 Cliff. 425, 482; citing
Homer . Brown, supra; Morgun ».
Bliss, 2 Mass. 111; Knox ». Waldo-
borough, 5 Greenl. 185 ; Bridge v. Sum-
ner, 1 Pick. 871; Wade v. Howard,
8 Pick. 853. See also Coit 9. Beard, 33
Barb. 857 ; Dexter ». Clurk, 35 Barb.
271 ; Jones ». Underwood, ib. 211 ; Jay
v, Carthage, 48 Maine, 353.

8 In re May, 28 Ch. D. 516, Brett,
M. R. ; Manhattan Ins. Co. v. Brough-
ton, 109 U. 8. 121 ; Bucherv. Cheshire
R. Co., 125 U. 8. 656. BSce Everest &
Strode, Estoppel, 29, 80.
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or other proceeding the judgment had been reversed and the
cause remanded before he dismissed his suit.! If, however, the
parties to a cause agree to await the result of another trial, it is
said they will be estopped by the judgment in that case even

though it was one of nonsuit.?

And judgment by ¢ retraxit’ is

held binding collaterally, being distinguished from nonsuit3
A decision upon a demurrer which has, however, clearly gone
to the merits of the case, by being based distinctly upon a
specific allegation of the facts touching the substance of the
action or the defence, is an effectual bar to further litigation ;*

1 Bucher v. Cheshire R. Co., supra ;
Holland v. Hatch, 16 Ohio St. 464.
See Loeb ». Willis, 100 N. Y. 231 ; post,
p- 60. ‘

2 Brown v. Sprague, 5 Denio, 545.
Among the many other illustrations of
the doctrine that a judgment is no bar
to a new suit upon the same demand
unless there was a trial on the merits, the
following may be mentioned: Where
the record of a suit showed that by the
plaintiff's failing to appear to his action
his writ was ‘abated and dismissed,’
and judgment given for the defendant
for $5 and costs, this was held no bar
to a new snit. Haws v. Tiernan, 53
Penn. St. 192. So where judgment has
been rendered solely for informality in
a replevin bond, & new action may be
brought. Walbridge v. S8haw, 7 Cush.
560 ; Morton v. Sweetser, 12 Allen, 134.
80 of a cause tricd upon the merits, but
eventually dismissed for want of juris-
diction. Waddle v. Ishe, 12 Ala. 308.
In McFarlane v. Cushman, 21 Wis.
401, the fact that the plaintiff, obligee
in & bond sued on, had previously
brought suit upon the same bond be-
fore its maturity, was decided to be
no bar to the present action, instituted
after the bond had become due. To
the same effect, Dillinger v. Kelley,
84 Mo. 561, 569 ; Gray ». Dougherty,
25 Cal. 266 ; Quackenbush v. Ehle, 5§
Barb. 469. The assignee of a mort-
gago having sued to foreclose the same,
judgment was given against him for a
defect in the assignment ; and it was

decided that this was no bar to a subse-
quent suit brought after the assignment
had been perfected. Mitchell ». Cook,
29 Barb. 243. So a decree fixing the
fact that the plaintiff had no titleat the
time of a former suit is no bar to a.suit
after having acquired the proper title.
University v. Maultsby, 2 Jones Eq.
241 ; Woodbridge v. Banning, 14 Ohio
St. 828 ; Taylor v. McCrackin, 2 Blackf.
261 ; Perkins v. Parker, 10 Allen, 22.

8 Judgment on retraxit, being an ad-
mission of record by the plaintiff that
he has no cause of action, is held to be
a8 perfect a bar as a judgment after
verdict. United States v. Parker, 120
U. 8. 89, 95; 3 Black. 296 ; Bank of
Commonwealth v. Hopkins, 2 Dana,
895 ; Merritt v. Campbell, 47 Cal. 542 ;
Wohiford ». Compton, 79 Va. 333;
Coffman v. Brown, 7 Smedes & M. 125.
In the last case the court held that the
following plea did not constitute a re-
traxit : ¢ That a suit had been previously
brought for the same cause of action,
between the same parties, in which the
plaintiff in his own proper person came
into court and confessed that he would
not further prosecute his said suit
against the said defendant, but from
the same altogether withdrew himself ;
whereupon it was considered by the
court that the plaintiff should take
nothing, and that defendant go without
day.’

4 Bissell v. Spring Valley, 124 U. 8.
225 ; Bonchaud ». Dias, 3 Denio, 238 ;
McLaughlin v. Doane, 40 Kans. 392;
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and upon the facts admitted it is held to be as conclusive as a
verdict;! and this will be true in regard to such facts, though
the second litigation, being between the same parties, is not
upon the same cause of action3 But where a demurrer pre-
sents two objections, and is sustained generally, one of the
grounds being a preliminary defect and the other going to the
merits of the case, it is held that it will be presumed that
the decision rested upon the former ground.?® Where judgment
had been given in a small sum for failure to perform a contract 4
declared upon in several counts, some for negligence, some for
false warranty, and one in trover, it was strenuously argued in
a subsequent suit on the contract that by judgment for the
plaintiff, though upon a demurrer to the declaration, it had been
conclusively determined that the contract had been performed,
except so far as the judgment for the small sum indicated the

contrary. But the court ruled otherwise.’

Carlin ». Brackett, 88 Minn. 807;
Johnson v. Pate, 90 N. Car. 334 ; Los
Angeles v. Mellus, 58 Cal. 16 ; Felt v.
Tumure, 48 lowa, 397 ; Gray v. Gray,
84 Ga. 499 ; Wilson v. Ray, 24 Ind.
156 ; Estep v. Larsh, 21 Ind. 190;
Campbell ». Hunt, 104 Ind. 210, 215;
Robinson v. Howard, 5 Cal. 428 ; Terry
v. Hammonds, 47 Cal. 82 ; City Bank of
New Orleans v. Welden, 1 La. An. 46;
Keater v. Hock, 16 Iowa, 23 ; Coffin ».
Knott, 2 G. Greene, 582; Perkins v.
Moore, 16 Ala. 17. A plaintiff in a bill
in equity is not concluded on demurrer
by his allegations of aw. Thompson v.
National Bank of Redemption, 106 Mass.
128 ; Brown 7. Newall, 2 Mylne & C.
555, 576.

1 Bissell v. Spring Valley, 124 U. 8.
225 ; Bouchaud v. Dias, 3 Denio, 238 ;
Nispel 0. Laparle, 74 1ll. 806. Judg-
ment sustaining a demurrer to a dec-
Jaration in a suit for seduction, based
upon the Statute of Limitations, is no
bar to a subsequent suit by the same
plaintiff against the same defendant,
averring her infancy, if that fact was
notset upin the former action. Morrell
v. Morgan, 65 Cal. 675.

3 Bissell v. 8pring Valley, supra.

8 Bissell v, Spring Valley, supra;
Griffin v. Seymour, 15 Iowa, 30.

¢ Chapin ». Curtis, 23 Conn. 388.

5 ¢Did that demurrer prove,’ said
Mr. Justice Ellsworth, ‘that the facts
contained in the declaration were not
true ? and it must be this to help the
plaintiff. It rather proved the contrary
if it proved anything; and for the
purposes of that case it certainly did
prove the contrary. How then did it
prove full performance by the plaintiff,
which was flatly denied in the declara-
tion? The whole effect of the judg-
ment on a demurrer, and the $100 dam-
ages, is that on that declaration, on
some of the counts, the defendant had
subjected himself to pay $100 for not
performing his contract, or for his
fraudulent warranty, or his conversion
of the plaintiff's goods. The admission
by .the demurrer is rather that the
common carriers did nothing than that
they performed anything, much less
that they had done everything except
to the amount of $100, which dam-
ages might have been given, and prob-
ably were given, for the carriers’ destroy.
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Dismissal of a bill in equity, upon the merits, is of course a
bar to further proceedings in the same court for the same pur-
pose, and this, too, though the court may not bave gone into the
evidence,! as in the case of a diswmissal by agreement.2 In the
case of Borrowscale ». Tuttle 8 the plaintiff sought to redeem a
parcel of land from mortgage. The defence was this: The
plaintiff’s grantor of the equity of redemption had brought & suit
in chancery against the same defendant, who appeared and
answered under oath. "Subsequently on motiou of the plaintiff
in that cause, and without the defendant’'s knowledge, the bill
was dismissed and judgment given for the defendant for costs.
The time had expired within which the plaintiff might have
filed a replication and taken testimony. The court held the

- defence perfect. It was a judgment which, as had been set-
tled in Foote ». Gibbs# was conclusively presumed to have
been upon the merits, and was a final determination of the

controversy.

Ordinarily a decree in equity is in fact (though not as matter
of law) rendered upon the merits when no qualifying words,

such as ‘ without prejudice,’” are used.®

ing a portion of the shippers’ lumber in
the port of New York; and so that
record furnished no evidence at all of
the performance of the voyage, . . . any
more than a record of a recovery by a
proprietor, who has sued his contractor
for stealing and wasting the timber he
furnished him to build the proprietor’s
house, and a recovery for the value of the
lumber destroyed, proves that the house
was built in time and mauner as agreed ;
and there being other counts for not per-
forming in due time and in proper man-
ner makes no difference, for an admission

even of the whole cause of action in

such count has no tendency to prove
performance by the builder.’ See also
concerning judgment on demurrer Mur-
dock v. Gaskill, 8 Baxter, 22 ; Jameson
v. McCoy, 5 Heisk. 109 ; McNairy v.
Nashville, 2 Baxter, 251; Gould wv.
Evansville R. Co., 91 U. 8. 546.

1 Lyon v. Perin Manuf. Co., 125
U. S. 698.

Still, where an answer

2 Kronprinz ». Krouprinz, 12 App.
Cas. 256, 259 ; The Bellcairn, 10 P. D.
161, C. A.

8 5 Allen, 877.

¢ 1 Gray, 412,

§ Further see Case v. Beauregard,
101 U. 8. 688; Phelps v. Harris, ib.
870.

¢ Lyon v. Perin Manuf. Co., suprsa ;
Durant v. Essex Co., 7 Wall. 107;
Walden v. Bodley, 14 Peters, 156;
Hughes v. United States, 4 Wall. 237 ;
Bigelow v. Winsor, 1 Gray, 301 ; Foote
. Gibbs, ib. 412 ; Tankersley v. Pettis,
71 Ala. 179, 185 ; Strang v. Moog, 72
Ala. 460, 465 ; Knowlton ». Hanbury,
117 IlIl. 471; Adams v. Graves, 75
Towa, 642, 646. See Langmead v.
Maple, 18 C. B. N. 8. 256; Mey o.
Gullman, 105 Ill. 272; Garrick v.
Chamberlain, 97 Ill. 620; Winthrop
Iron Co. v. Meeker, 109 U. 8. 180;
Smith v. Auld, 31 Kans. 262, 267.
In the last case it is declared, upon the
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in equity sets up various matters in defence, some going to the
merits of the case and others not, and there is a general decree
of dismissal, the decree will not bar another action for the same
demand because of the uncertainty whether it was rendered on
the merits,! unless the uncertainty were entirely removed by
evidence.? Dismissal of a bill seeking relief in equity in respect
of an instrument on which a party can sue at law is no bar, how-
ever, to an action at law upon the same instrument, though the
decree does not state the dismissal to have been without preju-
dice. The dismissal merely means that there is no equity in
the plaintiff’s case, and a suit at lJaw upon the instrument is not
inconsistent with this.3

4. The judgment, further, should have been final* We have
seen that a preliminary decree or judgment, or a decision upon
a motion 8 in the course of a trial, cannot ordinarily result, if the
case go no further, in precluding the parties from drawing the
matter into issue again. The case must have gone to a complete
termination, so that nothing more is necessary, for the purpose
of the suit, to settle the rights of the parties or the extent
of those rights. Thus, an order in garnishment directing the
garnishee to deliver certain property of the defendant to the
sheriff for sale, from the proceeds of which the garnishee is to
be paid a sum named in the order, is not an adjudication that
the defendant owes the garnishee the amount fixed by the order,

authority of Loudenback v. Collins,
4 Ohio St. 251, and Love v. Trueman,
14 Ohio 8t. 45, that it should affirma-
tively appear that the dismissal was
on the merits to make it a bar. And
in the absence of evidence upon the
point, that appears to be correct, for an
estoppel can only be founded upon a
certainty. Besides it should appear in
some way that the fact in question was
necessarily decided. See The Busteed,
100 Mass. 409. The fact that the dis-
missal is not stated to be without preju-
dice does not necessarily show that it
was on the merits.

1 Foster v. Busteed, 100 Mass. 409 ;
Barlen ». Shannon, 98 Mass. 300 ; Cook
o. Burnley, 46 Tex. 97, 117. See Mo~

bile v. Kimball, 102 U. 8. 691 ; Russell
v. Place, 94 U. 8. 606.

% Russell v. Place, 94 U. S. 606;
Chrisman v. Harman, 29 Gratt. 494.

8 Pendleton ». Dalton, 92 N. Car.
185 ; Cramer v. Moore, 36 Ohio St. 847 ;
Porter v. Wagner, ib. 471; Beere v,
Fleming, 18 Ir. C. L. 506. See also
Wright v. Deklyne, 1 Peters C. C.
199 ; McNamara v. Arthur, 2 Ball & B.
349.

4 Webb v. Buckalew, 82 N. Y. 555 ;
Linington v. Strong, 111 Ill. 152, that
judgment reversing and remanding a
cause is not final, in the sense of the
rule.

6 Ford v. Doyle, 44 Cal. 635.
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unless there was an issue concerning the sum due! Nor will
an estoppel arise upon the mere verdict of a jury or upon the
finding of a judge or a referee unless the same is followed by a
valid judgment.? But it is laid down that judgment cannot be
prevented by an attempt on the part of the plaintiff to dismiss a
cause after judgment against him, appeal and affirmance, and
remanding of the action for further proceedings® A condi-
tional judgment is binding for its own purpose equally with an
ordinary judgment.*

5. In the next place the judgment should be in force at the
time of the alleged res judicata. If the question is still sub
judice, and the judgment in question suspended meantime, there
is no estoppel ;® while if, notwithstanding any subsequent pro-
ceedings, it remains in full force and vigor, as in the case of a
writ of error,® there is a case of res judicata. On the other hand,
if suit has been discontinued even after judgment, the effect is

to remove the estoppel” In the case cited a mortgagee, after

- 1 Collins v. Jennings, 42 Iowa, 447.
See also Burnes v. 8t. Louis Ry. Co.,
71 Mo. 163. The rule as to interlocu-
tory orders has been somewhat enlarged
by statute in New York ; but still they
are not deemed to possess the full effi-
cacy of judgments. Webb ». Bucka-
lew, 82 N. Y. 555 ; Easton v. Pickers-
gill, 76 N. Y. 599 ; Riggs v. Pursell,
74 N. Y. 370 ; Dwight v. St. John, 25
N. Y. 203. Before the Code they had
no force as res judicata. Riggs v. Pur-
sell, supra ; Webb ». Buckalew, supra.
In any event the interlocutory decree
must have been final, so as to be the sub-
ject of a present appeal. Webb ». Buck-
alew. Concerning ex parte orders see
Burnes v. St. Louis Ry. Co., 71 Mo.
163 ; Collins v. Jennings, 42 lowa, 447.
And ses Megee v. Beirne, 89 Penn. St.
50 ; ante, p. 60.

2 Webb v. Buckalew, supra; Car-
lisle ». MecCall, 1 Hilt. 399; Audu-
bon v. Excelsior Ins. Co. 27 N. Y.
216 ; Leonard v. Baker, § Denio, 220 ;
McLaughlin v. McGee, 79 Penn. 8t.-
217.

8 Croft v. Johnson, 8 Baxter, 390.

4 Fuller v. Eastman, 81 Maine, 284 ;
Merriam ». Merriam, 6 Cush. 91, 93 ;
Burke v. Miller, 4 Gray, 114; Spar.
hawk v. Wills, 5§ Gray, 423 ; Stevens v.
Miner, ib. 429, note ; Minot v. Sawyer,
8 Allen, 78 ; Freison v. Bates College,
128 Mass. 466 ; Divoll v. Atwood, 41
N. H. 449. Beyoud its own purposes,
including therein what is necessary to
establish them, conditional judgment
is not binding, of course. Fuller v.
Eastman, supra; Ladd v. Putnam, 79
Maine, 568 ; Vinton v. King, 4 Allen,
562 ; Minot v. Sawyer, supra ; Davis v,
Bean, 114 Mass. 861. The only ques-
tion, then, is of the proper purpose of
the judgment.

5 A fortiori if it has been reversed or
set aside. Smith ». Fairfield, 77 N. Y.
414; Wood v. Jackson, 8 Wend. 9;
Delanney v. Burnett, 4 Gill, 458. The
effect of carrying a cause to a higher
court is a matter largely of local law.

¢ Hughes v. Dundee Mortgage Co.,
28 Fed. Rep. 40.

7 Loeb ». Willis, 100 N. Y. 281. See
Holland v. Hatch, 16 Ohio St., 464 ;
ante, p. 56.
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judgment of foreclosure against both the mortgagor and one who
had assumed the mortgage and was found liable accordingly,
obtained leave, before sale, to discontinue and bring suit upon
the mortgage bond; which suit was brought accordingly. It
was now held that the judgment of foreclosure did not, under
the circumstances, conclude the defendant who had assumed
the mortgage to set up a failure of consideration for his agree-
ment to assame that security.!

6. Finally, it is of the essence of this (as indeed it is of every
other) kind of estoppel that the subject of it should be certain.
The suggestion above made concerning dismissal of bills in
equity may be enlarged, and the rule broadly laid down as
applicable to all cases of judgments, decrees, and sentences, that
when it is doubtful (either from the record or from evidence
designed to explain the same) upon which of several issues the
judgment, decree, or sentence proceeded, the subject is still at
large for further litigation® There is no presumption available
to make the record binding in such a case.

Another requisite remains, which should be considered in a
separate section.

§ 3. Special Tridbunals?®

In order that a judgment may be relied on as res judicata it
must have been one of a legally constituted court. It is of the
very root of the idea of the right of the state to settle the dis-
putes of individuals that the machinery employed for the pur-
pose should itself be constituted according to law. The point is
illustrated by Rogers ». Wood# That case was a declaration in
prohibition; and the question in issue was whether an alleged

1 ¢By the discontinuance of an ac-
tion the further proceedings in the
action are arrested not only, but what

. has been done therein is also annulled,
so that the action is as if it had never
been. If a suit be discontinued at any
stage, or the judgment rendered therein
be set aside, or vacated, or reversed,
then the adjudication therein concludes
noone, and it is not an estoppel or bar in
any sense.” Earl, J. in Loeb v. Willis.

2 Russell ». Place, 94 U. 8. 606 ;
Burlen v. Shannon, 99 Mass. 200, 204 ;
McDowell ». Langdon, 3 Gray, 513 ;
Perkins ». Parker, 10 Allen, 82 ; Saw-
yer v. Woodbury, 7 Gray, 499 ; Lall ».
Pershad, L. R. 9 Ind. App. 64.

8 In regurd to such tribunals in Eng-
land see Everest & Strode, 48-60, 91
et seq.
¢ 2 Barn. & Ad. 245.
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usurpation of the office of mayor of Chester by the plaintiff had
been committed within or without the jurisdiction of the Court
of Session of the county of Chester. For the defendants a docu-
ment was produced from the remembrancer’s office of the Court
of Exchequer, purporting to be a decree made (after the hearing
of a complaint against the citizens of Chester, and their answer)
by the lord high treasurer of England, the chancellor of the
Exchequer, the under treasurer, and the chief baron, with the
advice and assent of a sergeant of the queen, and the queen’s
attorney and solicitor-general, and others of the same court.
The document, which recited a decree that the city of Chester
was part and parcel of the county of Chester, was produced to
. show that the usurpation had been committed within the juris-
diction of the court and county above named.

The court was of opinion that it was improperly received.
Lord Tenterden said that no one could read the names that
appeared in it without seeing that the decree was neither that
of the Court of Exchequer, nor of any court of justice known at
that time, The judges consisted of some persons who were
members of the Court of Exchequer, joined with others who
were not. He said it was therefore evident that it was a pro-
ceeding before persons not forming any court known to the laws
of the land as having authority to decide the matter in issue or
to make the decree in question. And he said that the docu-
ment was not even evidence of reputation.

In a case in Pennsylvanial the defendant, to sustain a plea
of res judicata, gave in evidence the record of proceedings before
a justice of the peace by the same plaintiff against the defend-
ant upon the same cause of action; in which case judgment
had been given for the defendant. It appeared from the record
that the summons to appear before the justice was returnable
December 14. The constable returned that the plaintiff did not
want the summons served. Afterwards and before the return
day the defendant required notice to be given to the plaintiff to
try the cause; the notice was served and judgment by default
given for the defendant. The court held the proceedings no bar.
The ground was that there was a substantial discontinuance of

1 Fisher v. Longunecker, 8 Barr, 410.
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the first suit, and that the subsequent proceedings were there-
fore coram non judice. Without a due return of service upon
the defendant the justice of the peace had no hold upon him ;
and after the discontinuance neither party could carry on the
action without the assent of the other except by a new writ.
The court further said that under the statute the judgment of
the justice was only a nonsuit; this also showed that it was
no bar.

A court consisting of several judges does not cease to be a
legal court for the purpose of a cause by reason of the fact that
the judges are equally divided in opinion. In a case before the
Supreme Court of Massachusetts,! the defendant having pleaded
in bar a decree rendered in the Supreme Court of the United
States, the plaintiff contended that the decree was not a bar to
his action by reason of the fact that it was rendered by a divided
court. Mr. Justice Chapman, speaking for the court, after re-
ferring to the fact that it was the early practice of the English
courts that no judgment should be given when the court were
equally divided,? said that it was not so in Massachusetts. And
the practice was otherwise also in New York and in the United
States courts.? The record had all the elements of a final de-
cree; it purported to order, adjudge, and decree that the decree
of the Circuit Court should be affirmed. Its substance would
not have been different if the judges had unanimously decided
the case. The statement that it was rendered by a divided court
did not mean that they were divided upon the question whether
it should be rendered ; it merely meant that they were divided
upon the questions of law involved in it.

The same is true of a special court made up by agreement of
parties, to take the place of judges disqualifiedt The regular
judgments too of a de facto court whose existence has after-
wards been pronounced unconstitutional and void are held valid.5

1 Durant v. Essex Co., 8 Allen, 108 ; ¢ Donnell v. Hamilton, 77 Ala. 610.
8. c. 7 Wall. 107. 8 Masterson v. Matthews, 60 Ala.

2 Proctor’s Case, 12 Coke, 118. 260 ; Mays v. Stoneum, 2 Ala. 390 ;

$ Bridge v. Johnson, 5 Wend. 842 ; State v. Porter, 1 Ala. 688. Sce State
Morse v. Goold, 11 N. Y. 281; Jes- v. Carroll, 38 Conn. 449 ; Den v. Red-
sup v. Carnegie, 80 N. Y. 441 ; Etting dick, 4 Ired. 868 ; State v. Alling, 12
v. Bank of United States, 11 Wheat. Ohio, 16 ; Case v. State, 5 Ired. 1;
59, State v. Anone, 2 Nott & M. 27.
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Judgments rendered in the courts of the Southern states during
the rebellion are valid ;! they were the judgments of courts of
a de facto government, at all events.3

Though it is commonly said that only the judgments of the
public courts of justice are to be held conclusive, there are
cases in which the proceedings of other bodies are on special
grounds regarded with the same consideration. Of this nature,
so far as questions of liberty and property are concerned, must
be acts done in the proper enforcement of reasonable regulations
of institutions of learning, charity, or discipline. The decisions
of the managing boards, lawfully constituted, upon individual
delinquencies touching the institutions alone must be con-
clusive; conclusive, that is to say, upon the matter of delin-
quency, and hence no court of justice can have a right to
interfere with the imposition of reasonable pains or penalties
in consequence. A case of the kind® occurred before Lord
Mansfield in the year 1775. The defendant was indicted for
an assault upon the prosecutor, in turning him out of the
grounds of one of the colleges at Cambridge. The defence in
substance was that the prosecutor had been expelled under an
order of rustication signed by the master and one fellow,
followed by a sentence by the master and two fellows; which
sentence had been confirmed by the master and ten fellows.
This sentence of expulsion the prosecutor endeavored to attack
as illegal. But the court refused to allow this, for reasons
stated in the note.t

This doctrine concerning the rulings of institutions having

1 Horn v. Lockhart, 17 Wall. 670 ;
Hill ». Huckabee, 62 Ala. 155; Mec-
Queen v. McQueen, 55 Ala. 433.

2 Comp. note 4, p. 65.

8 Rex ». Grundou, 1 Cowp. 815.

4 Lord Mansfield, after having shown
that the prosecutor was only a com-
moner and not a member of the college,
said that he was then but a mere boarder,
and had no right to continue in the col-
lege after they had given him notice to
quit. ‘But,’ said he, ‘supposing Mr.
Crawford [the prosecutor] were subject
to the rules and orders of the college; in
that case it is insisted that the sentence

of expulsion is illegal. And at the trial
the statutes of the college were offered
in evidence to show that it should have
been signed by the master and a major-
ity of the fellows, whereas it was signed
by the master and one fellow only. The
answer to it is that, even if the allega-
tion were well founded, the merits, the
justice, or the regularity of the expul-
sion cannot be entered into at the as-
sizes ; but the proper mode of impeach-~
ing it is by appeal to the visitor. Mr.
Justice Willes was of that opinion at
the trial, but reserved the question
whether the statutes were to be admit-
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the temporary tuition or charge of men is doubtless confined
to requirements and delinquencies over which the governing
body has exclusive jurisdiction; a jurisdiction founded upon
the fact that the institution and the individual are the only
parties concerned. Where the rights of others are immediately
concerned, the rulings of the governing body should have no
such effect.! No decision of such a body can, for instance, bar
the state from prosecuting a member of an institution who
has violated the criminal law of the land ; nor where such a
matter is in issue can the decision of the body in any event
be more than prima facie evidence for or against the party
prosecuted. The decisions of church courts, councils, or syn-
ods in this country concerning the acts and the rights and
duties of members are probably to be viewed in the same
light.3

In this connection we may refer to the judgments of military
courts. In the recent case of Hefferman v. Porter 3 the defend-
ant pleaded in bar of the plaintiff’s action the judgment of a
tribunal known as the Civil Commission, created by order of
the commander of the Federal forces at Memphis, Tennessee,
in April, 1863. The plaintiff demurred to the plea; but the
demurrer was overruled* The same doctrine’ was applied to

ted in evidence to impeach the sentence
and enter into the validity of it then.
And we are all of opinion with Mr.
Justice Willes that they could not. 8o
that even if Mr. Crawford was & mem-
ber, and sahject to the jurisdiction,
rules, and orders of the college, his
mode of redress is by appeal to the vis-
itor, and not to this court.’

1 See Ginnett ». Whittingham, 16
Q. B. D. 761.

2 See Chase ». Cheney, 68 Ill. 509,
537, 588, and cases cited.

8 6 Cold. 891.

¢ Mr. Justice Ellett, speaking for
the court, said: ¢ The establishment of
legal tribunals for the adjudication and
protection of civil rights is the most
favorable condition for the conquered
people. There is always more or less
security in a judicial body organized

according to the forms of law for the
administration of justice according to
the rules that obtain in courts of judi-
cature, There is a dignity and respon-
sibility about such a position that does
not fail to command a decent regard to
the ordinary rules of justice and of right,
or to mitigate the rigor of military rule
to some degree of harmony with the
bumane theories of modern warfare. If,
then, the power to create such civil
courts exists by the laws of war, in a
place held in firm possession by a bel-
ligerent military occupation, and if their
judgments and decrees are held to be
binding on all parties during the period
of such occupation, as the acts of a de
facto government, we are not able to
see on what grounds we can refuse to
them a like effect when pleaded as res
judicata before the regular judicial tri-
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criminal cases of a capital nature in United States v. Reiter.!
The court said that in a country held by military power the
authority of the occupying force was paramount, and necessarily
operated to the exclusion of all other independent authority iu
it. The judgments of courts-martial and of naval courts are a
fortiori conclusive determinations of matters necessarily involved.
In such as in all the cases now under consideration it must,
however, be shown by the party relying upon the decision that
the court or governing body had jurisdiction of the subject and
of the parties.?

The judgments of the ordinary domestic courts of inferior
jurisdiction are equally conclusive with the judgments of the
superior courts, provided it appear from the record that the
court had acquired jurisdiction of the cause?® In the case first
cited the plaintiff in trespass quare clausum fregit under a lease
from the defendants offered in evidence certain proceedings in-
stituted in a former suit by the present defendants, before justices
of the peace, to recover possession of the premises, in which the
justices had refused to award restitution. The evidence was
held to have conclusively shown that the present defendants
were not entitled to have restitution of possession, and that the
plaintiff was rightfully in possession.

The decisions of bodies or individuals, not constituting courts:
of justice in the ordinary sense, may also, in virtue of statutes,
be binding upon questions of property; as, in general, the deci-
sions of a body to which have been given semi-judicial powers,
with a mode of review prescribed by law.# The decisions of the
comptroller of the currency with reference to certain questions
of the national currency are collaterally so treated.® The deci-

bunals of the state since the return of Shell, 24 Ark. 122 ; Flitters v. Allfrey,
peace.’ L. R. 10 C. P. 29.

1 4 Am. Law Reg. N. 8. 534. ¢ Logansport v. La Rose, 89 Ind.

2 See Dynes v. Hoover, 20 How. 65; 117, 127 ; Grusenmeyer v. Logansport,
Wooley v. United States, 20 Law Rep. 76 Ind. 549 ; Board of Commissioners
631. v. Karp, 90 Ind. 286 ; Cicero v. Wil-

8 Hallock v. Dominy, 69 N. Y. 238 ; liamson, 91 Ind. 541; Rutherford o.
Cumberland Coal Co. v. Jeffries, 27 Md. Davis, 95 Ind. 245. See Strosser v.
526 ; Burke v. Elliott, 4 Ired. 855; Fort Wayne, 100 Ind. 443, and cases in
Ward v. State, 40 Misa. 108 ; Shaver v. notes following.

§ Casey v. Galli, 94 U. 8. 678,
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sions of the United States commissioner of patents for invention
are also binding in collateral actions! In Jackson ». Lawton,
just cited, a case of patent of lands, Mr. Chancellor Kent said
that unless letters-patent were absolutely void on their face, or
their issuance was unauthorized or prohibited by statute, they
could only be avoided in a regular course of pleading in which
the fraud, irregularity, or mistake should be regularly put in
issue. The principle had been frequently admitted that the
fraud must appear on the face of the patent to make it void in
a court of law, and that when the fraud or other defect arose
from circumnstances dehors the grant, the grant could only be
avoided by suit in chancery founded on a proceeding by scire
facias, or by bill or information. And this language was recently
adopted by the Supreme Court of the United States in a case of
a patent for invention?

Patents issned in due form and manner from the United
States land department at Washington are also conclusive in
collateral actions until set aside® In Cassidy v. Carr, just cited,
the claimant of a Mexican land grant proceeded to have the
same confirmed at Washington, but by the survey made by the
authorities a portion of the land covered by the Mexican grant
was excluded ; and it was held that the claimant was bound.*
Mr. Justice Field, of the Supreme Court of the United States,
has recently said that the land department was established to
supervise the proceedings of conveyances of the lands of the
United States, and to see that the requirements of the acts of
Congress have been fully complied with. It must therefore of
necessity ‘ consider and pass upon the qualifications of the appli-
cant, the acts he has performed to secure the title, the nature of
the land, and whether it is of the class which is open to.sale.
Its judgment upon these matters is that of a special tribunal,

1 Jackson v. Lawton, 10 Johns. 23; Cassidy v. Carr, 48 Cal. 839 ; Gallagher
Rubber Co. ». Goodyear, 9 Wall. 788, v. Riley, 49 Cal. 478. See also Herbst
796 ; Eureka Co. v. Bailey Co., 11 Wall. . Smith, 71 Ind. 44 ; Mull v. Orme, 67
488 ; Field v. Seabury, 19 How. 332; Ind. 95.

Hosmer v. Wallace, 51. Cal. 868. 4 Judgment against an inchoate Mex-

% Rubber Co. r. Goodyear, ut supra. ican land grant is not a bar to proceed-

8 Steel v. Smelting Co., 106 U. 8. ings after the grant has been perfected,

447 ; Smelting Co. v. Kemp, 104 U. 8. for obvious reasons. Amesti v. Castro,
636 ; Jackson v. Lawton, 10 Johns, 23; 49 Cal. 325 ; ante, p. 66, note.
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and is unassailable except by direct proceedings for its annul-
ment or limitation.’1 '

The decisions of local supervisors in regard to the sufficiency
of fences are held conclusive in Minnesota ;3 so of the reports
of commissioners appointed to fix boundaries between towns in
New Hampshire ;8 and so of decisions of county commissioners
in Indiana in matters of drainaget On the other hand, the
decisions of municipal commissioners in Indiana appointed by
virtue of statute to lay out streets and assess damages are not
judgments of courts of justice’ But all that is a matter of
statute, which of course might otherwise provide® or be silent
in regard to the effect of the proceedings.”

The award of arbitrators under an agreement which does not.
oust the jurisdiction of the courts? if final and regular, is also in
the absence of fraud conclusive upon the parties in respect of
all questions properly brought before and considered by the
arbitrators.? The case first cited was an action on a note against
a prior indorser by a subsequent one, who had paid a judgment
given by arbitrators in an action by the holder against all the
indorsers ; and as no technical issue had been joined, it was con-

1 Steel v. Smelting Co., 106 U. 8.
447, 450.

2 Oxborough v. Borsser, 30 Minn. 1,

8 Pitman v. Albany, 34 N. H. §77.

4 Powell v, Clelland, 82 Ind. 24.

8 Elkhart v. Simonton, 71 Ind. 7,
21, citing McMicken v. Cincinnati, 4
Ohio St. 394 ; In re Mt. Morris Square,
2 Hill, 14 ; Inre Third Street, 6 Cowen,
571 ; Stafford ». Albany, 7 Johns. 641 ;
In re Beekman Street, 20 Johns.
269.

¢ Logansport v. La Rose, 99 Ind.
117, 127. As to orders of commission-
ers of highways see Strong v. Makeever,
102 Ind. 578.

7 In such case the proceedings would
not have the effect of a judgment ; and
80 a fortiori where the proceedings were
not under statute. See Gaylord ». King,
142 Mass. 495.

8 Pearl v. Harris, 121 Mass. 300.

? Lloyd . Barr, 11 Penn. 8t. 4;
Pease v, Whitten, 81 Maine, 117;

Males v. Lowenstein, 10 Ohio St. 512;
Burrows ». Guthrie, 61 Ill. 70; Snow
v. Walker, 42 Texas, 164. An agree-
ment to arbitrate, which ousts the juris-
diction of the courts, is void both at law
and in equity. Pearl v. Harris, 121
Mass. 390; Wood v. Humphrey, 114
Mass. 185 ; Tobey v. Bristol, 8 Story,
800. But an egreement which merely
suspends the action of the courts would
not be within the rule. Thus, parties
may enter into a valid agreement to ar-
bitrate before, or as a condition prece-
dent to, bringing suit. Scott v. Avery,
8 Ex. 487: 8. c. 5§ H. L. Cas. 811;
Wood v. Humphrey, supra; Rowe v.
Williams, 97 Mass. 168 ; Scott v. Liv--
erpool, 3 De G. & J. 3384 ; Jones v. St.
Johns College, L. R. 6 Q. B. 115 El-
liott v. Royal Assur. Co., L. R. 2 Ex.
237 ; Sharpe v. 8an Paulo Ry. Co., L. R.
8 Ch. 597 ; Gray v. Wilson, ¢ Watts, 89;
Herrick ». Belknap, 27 Vt. 673 ; Hill
v. Moore, 40 Maine, 515.
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tended that the judgment was not an estoppel to the present
defendant to deny demand and notice. But the court ruled
otherwise.! Nor can the award of statutory or perhaps ordinary
appraisers be attacked collaterally for mere error of judgment.?
But it is proper to show that the arbitrators refused to consider
a claim properly offered in the case8 or that a demand which
might have been embraced within the arbitration was not laid
before the board* The awards of referees and auditors under
appointment of the courts, after the award has been entered
as a judgment of court, are binding, it seems, upon the same
footing as ordinary judgments.’

An award not entered as a judgment of court is not in the
full or, it should seem, proper sense a case of res judicata;® it is
the result of an agreement between the parties, and has charac-
teristics flowing from agreement quite as much as characteristics
of a judgment. Thus, the question whether the award is bind-
ing will, from one point of view, depend upon the consideration
whether it is in accordance with the submission, i e. with the
agreement to arbitrate; if it is in excess of the authority, it is
without effect.” So, too, if on the face of the award it is obvious
that it is founded in mistake of law or of fact,? at least if the
mistake is gross, the award by the law of this country is not
binding at law or in equity.? It is not enough, indeed, merely

1 The opinion of the court was thus
stated by Mr. Justice Bell : * The now
defendant had then a full opportunity
to controvert his liability on the note in
question, and to cross-examine the wit-
neases produced by the bank to prove
it ; a privilege which constitutes one of
the principal tests of estoppel by judg-
ment. The very point, too, to establish
which that judgment is now pleaded,
was then in issue. Notice to the de-
fendants of the dishonor of the note was
a material allegation of the narr. in that
action. And though no technical issue
was formed by a formal plea, there wasa
substantial one under our system of ar-
bitration, requiring proof of everything
necessary to show the bank’s right to
recaver. Darlington v. Gray, 5 Whart.
487. The award of the arbitrators Las

therefore the same legal effect as the
verdict of a jury and judgment thereon
under an issue strictly made up.’

% People v. Schuyler, 69 N. Y. 242
(canal appraisers).

8 Gaylord v. Norton, 130 Mass. 74,

¢ Lee v. Dolan, 89 N. J. Eq. 198.
See Ravee v. Farmer, 4 T. R. 146 ; Go-
lightly v. Jellicoe, ib. note ; Webster v.
Lee, 5 Mass. 884.

6 See e. g. Blodgett v. Dow, 81
Maine, 197, putting the judgment on
the same footing with judgments on
verdict of a jury.

¢ Laniganv. New York, 70 N. Y. 454.

7 Boston Water Co. v. Gray, 6 Met.
131 ; Nickels v. Hancock, 7 De G. M.
& G. 800.

- B 2 Story, Equity, § 1458.
9 Davis v. Henry, 121 Mass, 150;
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to show, however clearly, that the arbitrators came either in law
orin fact! to an erroneous conclusion; for the agreement to
submit evidently implies the possibility of that. To impeach
the award it should be shown, with regard to a case of mistake,
that by reason of some error the arbitrators were so misled that
they did not apply correctly the rules which they intended to
apply,? or that there was some gross and obvious error in the
result, as distinguished from a mere error in judgment, or per-
baps that the arbitrators intended to decide according to the law
and mistook the same® And the award could, it seems, be col-
laterally impeached in such cases; clearly it could in an action
upon the same# It follows that fraud or other gross miscon-
duct, misleading the arbitrators, will be ground for impeaching
the decision.® Thus, if a party should procure the allowance of
a claim before arbitrators, which he knows to be fictitious, effect-
ing the result through fabricated testimnony, or by withholding
books or papers which would show the truth, the award may be
set aside, or doubtless in this country impeached in a collateral
action.”

It is necessary as yet, no doubt, to speak with some caution
concerning the collateral impeachment of awards for other
causes than such as would avail against judgments; but still
it seems reasonable to conclude that an award, not made a

Boston Water Co. v. Gray, 6 Met. 181,
169, 170 ; Withington v. Warren, 10
Met. 431; Strong v. Strong, 9 Cush.
560, 569 ; Cutting v. Carter, 29 Vt. 72;
Matthews v. Matthews, 1 Heisk. 669.
But comp. James v, James, 23 Q. B. D.
12, C. A.

1 2 Story, Equity, § 1454.

2 Davis v. Heury, 121 Mass. 150 ;
Boston Water Co. v. Gray, 6 Met. 181,
169 ; Carter v. Carter, 109 Mass. 306 ;
Spoor v. Tyzzer, 115 Mass. 40; Vander-
werker v. Vermont Cent. R. Co., 27
Vt. 130.

8 Boston Water Co. v. Gray, 6 Met.
131, 168.

4 Boston Water Co. v. Gray, 6 Met.
131; Withington ». Warren, 10 Met.
481 ; Strong v. Strong, 9 Cush. 560.

Most of the cases are proceedings to set
aside the award, but Boston Water Co.
v. Gray, supra, the most important
perhaps of all, was an action upon an
award (a collateral proceeding of course);
and no distinction was made in the
elaborate judgment of the court between
collateral and direct impeachment. - The
same may be said of Withington v. War-
ren, and Strong v. Strong.

8 Pickering ». Cape Town Ry. Co.,
L. R. 1 Eq. 84; Beddow v. Beddow, 9
Ch. D. 89 ; Cutting v. Carter, 29 Vt.
72; Boston Water Co. v. Gray, supra ;
Strong v. Strong, supra.

¢ Cutting v. Carter, 20 Vt. 72.

7 See Boston Water Co. v. Gray,
supra ; Strong v. Strong, supra.
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judgment of court, cannot take higher rank than a very de-
liberate contract to pay so much money, or to do or not to do a
particular thing. It must be upon some such view, it would
seem, that it is not considered necessary to have the award set
aside even when only voidable, in order to impeach it in an
action upon or concerning it. Indeed, it appears to be the sub-
stantial result of such authoritative cases as Boston Water Co.
v. Gray ! that when a contract could be reformed or avoided for
mistake or fraud, an award may be impeached when sued upon.
And it may be doubted whether an award, if not agreed to be
under seal, would merge the original cause of action. The case,
however, will be changed, it seems, when once the award is
entered, at least after contest, as a judgment of court.

However all this may be, it seems clear that besides the ob-
Jjections available on the ground that the award originated in
an agreement to submit to arbitration, any other objection that
could be urged successfully against a judgment may be made.
Thus, an award may be impeached collaterally as well as di-
rectly for corruption on the part of the arbitrators3 Indeed,
evidence of conduct of a far less reprehensible character may
afford a good defence in this country to an action upon an
award. It is laid down that not corruption and fraud only, but
also the exercise of undue or improper influence, applied by
one of the parties upon an arbitrator, by separate conference or
other approaches, is a defence to such an action’ _

It would seem hardly necessary to state that a judgment of a
court of last resort cannot be collaterally attacked, in regard to
law* or fact, in that or in any other court; and it is remarkable
that any question of the conclusiveness of such a judgment
should ever have been raised. But questions of the kind have
often been raised and a decision thereof made necessary.® It

16 Met. 181. Our authorities, as 1 Eq. 84 ; Beddow v. Beddow, 9 Ch. D.
indicated by this case, perhaps go fur- 89.
ther than the English. 8 Strong v. Strong, 8 Cush. 560, 574.
2 Boston Water Co. v. Gray, 8 Met. ¢ Braden v. Graves, 85 Ind. 92, 96;
181 ; Strong v. Strong, 9 Cush. 560. Roberts v. Cooper, 20 How. 467.
So an injunction will be granted in  Sturgis v. Rogers, 26 Ind. 1; Braden
such a case against enforcing the award. . Graves, 85 Ind. 92, 96 ; Hawley ».
Pickering v, Cape Town Ry. Co., L..R. Smith, 45 Ind. 183 ; Dodge v. Gaylord,
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was well said in Sturgis ». Rogers, just cited, that to say that a .
judgment of affirmance by the Supreme Court, when the parties
were before the court and the case was brought within its law-
ful jurisdiction, was not an end of that litigation, would be a
startling doctrine ; asserting in effect that a cause could never
have a termination.

§ 4 Special Judgments (on the Merits) of the ordinary
Tribunals.

1. First of the conclusiveness of agreed, confessed, or consent
judgments. In a case in Kentucky! the defendants pleaded
that the same plaintiffs having formerly sued them upon the
same cause of action, that suit was by the judgment of the court
¢ dismissed agreed.” The defence was held good. Chief Justice
Robertson said that it had frequently been decided in that court
that the legal deduction from a judgment dismissing a suit
‘agreed’ was that the parties had by their agreement adjusted
the subject-matter of controversy; and that the legal effect of
such a judgment was that it would operate as a bar to any
other suit between the parties on the same cause of action thus
adjusted and merged in the judgment at their instance? The
agreement, however, should be an agreement to terminate the

controversy fully3

58 Ind. 865: Sizer v. Many, 16 How. 98;
Lucas v. S8an Francisco, 28 Cal. 591 ;
Donnell ». Hamilton, 77 Ala. 610;
Roundtree v. Turner, 86 Ala. 555 ; Cam-
den v. Werninger, 7 W. Va. 528 ; Lo-
gansport v. Humphreys, 106 Ind. 146 ;
New York Ins. Co. v. Clemmitt, 77 Va.
866; Miller v. Cook, ib. 806; Supervisors
v. Kennicott, 94 U. 8. 498 ; Chouteau ».
Gibson, 76 Mo. 38, 51 ; Star Wagon Co.
v. S8wezy, 63 lowa, 275.

1 Bank of Commonwealth v. Hop-
kins, 2 Dana, 895.

8 United States v. Parker, 120 U. S,
89 ; Dunn v. Pipes, 20 La. An. 278 ;
Jarbor v. Swith, 10 B. Mon. 257 ; The
~ Bellcairn, 10 P. D. 161, C. A.; Kron-
prinz v. Kronprinz, 12 App. Cas. 256,
269. See also Fletcher ». Holmes, 25
Ind. 458 ; Brown v. Sprague, § Denio,
545 ; Donnell v. Hamilton, 77 Ala. 610.

Baut it is held that the mere words of
record ‘dismissed agreed *are not enough
for the purposes of res judicata. It
should be shown that it was agreed that
the controversy should be fully termi-
vated, otherwise the words will have no
more effect than that of a nonsuit. Hal-
deman v. United States, 91 U. S. 584,
a case from Kentucky, in which the
Kentucky rule was considered. Davis,
J.: ¢There must be at least one decision
on & right between the parties before
there can be said to be a termination of
the controversy, and before a_judgment
can avail as a bar to a subsequent suit.’
8 Haldeman v. United States, supra.
In Wohlford v. Compton, 79 Va. 833,
the words ‘dismissed agreed’ were
treated as a ‘retraxit’ and so held an
estoppel. Ante, p. 56. ’
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In Chamberlain ». Preble ! the court said that it could make no
difference that the facts, or some of them, had been agreed by
the parties instead of being passed upon by the jury. Few trials
before a jury were had without the agreement of parties or coun-
sel to matters thought not to be in controversy. The execution
of written instruments, the testimony of absent witnesses, and the
date of the happening of particular events, were of this class.
A mistake in the admission of any one such fact, if material,
would be quite as fatal in its effects upon the conclusiveness of
the judgment as an error in an agreed statement of facts?

Indeed, it is commonly held in this country that where the
agreement, confession, or consent is certain,® the judgment will
be conclusive.t In Sheldon ». Stryker there was an attempt in
a collateral action to impeach such a judgment, on the ground
that it had not been confessed in conformity with the provi-
sions of the statute; and in the court below the record had
been excluded for the reason mentioned. But upon appeal it
was held that the judgment was not absolutely void, and there-
fore that it could not be collaterally impeached, and should not
have been rejected when offered in evidence.

A different rule prevails in England unless the suit was dis-
missed by agreement® In a Scotch case before the House of
Lords® it appeared that an action had been brought to have it
declared that there existed a public right of way for foot-
passengers along the right bank of the river Lossie. The land-

1 11 Allen, 870.

2 8ee Cothran v. Brower, 75 Ga. 494 ;
McCreery v. Fuller, 63 Cal. 30.

8 Nashville Ry. Co. v. United States,
118 U. 8. 261. The effect of a consent
decree extends to all matters within the
consent, whether litigated or not. Ibid.

4 Sheldon v. Stryker, 34 Barb. 116 ;
Neusbaum v. Keim, 24 N. Y. 825 ; Dean
v. Thatcher, 8 Vroom, 470. See Snow v.
Howard, 35 Barb. 55 ; North ». Mudge,
18 Towa, 496 ; Twogood ». Pence, 22
Jowa, 543; Sherman v, Christy, 17
JTowa, 322 ; Whitaker v. Bramson, 2
Paine, 209 ; Secrist . Zimmerman, 55
Penn. 8t. 446 Kirby v. Fitzgerald, 81
N. Y. 417 ; Weikel v. Long, 55 Penn.

8t. 288 ; Goff v. Dahbs, 4 Baxter, 300,
8ee Alabama R. Co. v. South Alabama
R. Co., 84 Ala. 570, decree pro confesso.
Stay of execution being deomed a judg-
ment by confession, the judgment is
equally conclusive and cannot be im-
peached. Anderson v. Kimbrough, §
Cold. 260.

6 Kronprinz v. Kronprinz, 12 App.
Cas. 256, 269 ; The Bellcairn, 10 P. D.
161, C. A., holding that the agreement
could not afterwards be rescinded by

. consent of the parties, to the injury of

others. .
¢ Jenkins v. Robertson, L. R. 1 H.L.
Scotch, 117.
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owners appeared and defended, but a verdict went against them.
The court having granted a new trial, a compromise was
effected; and in pursuance thereof the court pronounced the
judgment agreed upon. Subsequently the present action was
brought, laying before the court the same cause which had been
compromised; and the question arose whether the matter was
res judicata. Lord Chancellor Chelmsford said that- the judg-
ment in the former action having been the result of compromise
between the parties, it could not be considered as a judicium,
nor could it be regarded as res judicata. Lord Romilly said that
res judicata by its very words meant a matter upon which the
court had exercised its judicial mind, having come to the con-
clusion that one side was right, and having pronounced a de-
cision accordingly. And this was the opinion of the House of
Lords. The weight of reasoning appears to be this way.l

The same would be true, a fortiori, in the case of such a judg-
ment rendered without an issue? The case cited was a suit to
restrain an -infringement of a patent against certain persons.
Several years before, the plaintiff, having discovered the same
firm (composed of the same persons, with two others who sub-
sequently joined it) violating his patent, commenced an ac-
tion against them for 41s. damages. They submitted, as they
alleged, by arrangement to give judgment for 40s. and costs
before any pleadings had been filed in the case. They imme-
diately took a license from the plaintiff to use his patent for a
certain time; and now he alleged further infringements. The
plaintiff contended that the defendants were now estopped to
contest the validity of the patent, by reason of the judgment
mentioned ; but the court held otherwise3

1 See to the same effect, White v.
Buccleuch, 1 H. L. Scotch, 70; Lamb
v. Gatlin, 2 Dev. & B. Eq. 87 ; Egerton
v. Muse, 2 Hill, Eq. (8. Car.) 51 ; Wad.
hams ». Gay, 78 Ill. 415. See also Gay
v. Parpart, 106 U. 8. 679, 696, 698. It
will be observed that such a judgment is
less effective than a judgment by default.

2 Goucher v. Clayton, 11 Jur. ¥. s.
107.

8 Wood, V. C. said : ‘I do not think
that even if all the present defendants

were parties to the record in the action
a court of common law would have
held, in & new action by the plaintiff,
that there was an estoppel. There is
no evidence of any issue between the
parties. The defendants are supposed to
say, ‘““ We thought it not worth our
while to try the question, and we there-
fore did not raise the issue.” They sub-
mitted and paid 40s. damages and costs,
possibly because they might have been
unwilling to give over working, or incur
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2. Judgment by default! is virtually judgment rendered ex
parte? It is of course conclusive for its own purpose, for ap-
pearance or contest by a party served with process, or otherwise
bound by notice, is unnecessary ;8 but it is laid down in Eng-
land that such a judgment concludes the defendant only from
denying the averments of the declaration and contesting the
facts actually put in issue; and if he has omitted to plead a fact
in confession and avoidance of the plaintiff's demand, he way
afterwards plead it in another action by the same plaintiff in re-
spect of the same subject-matter ; as for subsequently accruing
rent under the same lease upon which the first action was
brought* And the court in the case cited proceeded to say that
the omission to plead a good defence would in no case of the
kind prevent the defendant from pleading it in a second action.

The law of this country upon the subject is not perhaps en-
tirely settled. The English rule, it will be noticed, goes only to
the extent of allowing the party who made the default to avail
himself afterwards of facts not actually or necessarily in issue in
the cause that went by default. Facts in avoidance of the
plaintiff’s claim, if not pleaded, can be availed of under the rule;
while facts directly in bar, such as payment, or probably in bar
Ppro tanto, such as part payment, cannot, whether pleaded or not,

the expense of litigation. At any rate conclude facts in the way of avoidance,

there appear to have been no pleadings
it the action ; aud the defendants would
not be estopped by their submission to
the judgment unless the plaintiff had
declared validly and they had pleaded,
denying the infringement.” But further
he said that he could not prevent the two
defendants, who were not parties to the
former action, from setting up the de-
fence ; and he must therefore hold that
there was no estoppel.

1 The term is here used broadly to
include final decrees in equity pro con-
fesso on default. Such are of course

conclusive in collatersl suits for their -

own purpose, that is, as to the facts
clearly found. See Hefner v. New York
Life Ins. Co., 123 U. 8. 747, 756 ; Thom-
son o. Wooster, 114 U. 8. 104, 111.
But qusre whether such a decree would

concerning which the pleadings were
silent ?

2 See Mass. Pub. Sts. c. 167, § 81.

8 Aslin ». Parkin, 2 Burr. 665, 668 ;
Lewis ». Board of Commissioners, 70
Ga. 486; Board of Commissioners ».
‘Welch, 40 Kans. 767 ; Walsh v. McIn-
tire, 68 Md. 402, 420. It is held that
judgment by default in a suit not con-
troverted, as e. g.in a suit alleging a
partnership against the defendants, is
an admission, and as such may be used,
like any other admission, by third per-
sons. Central R. Co. v. Smith, 76 Ala.
572, Secus if the suit was controverted,
even under the general issue. Ibid.

4 Howlett v. Tarte, 10 C. B. N. 8.
813 ; Hanham v. Sherman, 114 Mass,
19. See also Williams ». Williams, 68
‘Wis. 58, a striking case.
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be made use of by the defendant. The tendency of the later
authorities in this country is towards the English rule in its
first branch, to wit, permitting the subsequent use of facts in
avoidance of the first action.

On the other hand, cases, now however treated as overruled,
have been decided in this country which allowed a defendant
after judgment against him by default to maintain an action to
recover the amount of a part payment not set up or allowed in
the former action? In Loring v. Mansfield 2 the plaintiff sued
to recover the amount of a partial payment which be alleged he
had made upon a note of his held by the defendant, and had not
been allowed in a former suit brought by the present defendant
upon the note. The present plaintiff appeared and defended
that suit, but then said nothing of the alleged partial payment
now in question. The court held that the action could not be
maintained ; distinguishing the case from the earlier cases of
Rowe v. Smith* and Fowler v. Shearer® The point of distinc-
tion was that in those cases the judgment was obtained by
default; that ‘there was a trust and confidence between the par-
ties ;” and that the defendant had a right to expect that the
plaintiff in taking judgment would make the allowance of the
payment. This distinction has, however, been disregarded in
later cases of the same court, and the two cases above mentioned
have been declared overruled.$

In a recent case before the

1 Cromwell v. Sac, 94 U. 8. 851,
866 ; Hanham v. Sherman, 114 Mass, 19;
Harrison v. Pheenix Ins. Co., 83 Ind.
575, 577 ; Unfried v. Huberer, 63 Ind.
67. See Shirland v. First National
Bank, 65 Iowa, 96. But see Fbersole
v. Latimer, ib. 164. See also Adams v.
Adams, 25 Minn. 72, where it is held
that upon mere judgment by default in
asuit on one of several promissory notes
all tainted with the same illegality, the
defendant may when sued upon another
of the notes still avail himself of the
defence. Hnghes ». Alexander, 5 Duer,
488. With the case of defences to
judgment by default in general shounld
be compared cases of cross-demands

Supreme Court of New York,

hereafter to be examined at length.
White v. Merritt, 7 N."Y. 8562 ; Bodar-
tha ». Phelon, 18 Gray, 418 ; Ressequie
v. Byers, 52 Wis. 850 ; Goblev. Dillon,
86 Ind. 827.

2 Rowe ©. Smith, 16 Mass. 306 ;
Fowler v. Shearer, 7 Mass. 14 ; Smith
v. Weeks, 26 Barb. 468.

8 17 Mass. 894.

4 16 Mass. 306.

§ 7 Mass. 14.

6 Fuller v. Shattuck, 18 Gray, 70.
See also Sacket v. Loomis, 4 Gray, 148 ;
Jordan v. Phelps, 8 Cush. 547 ; Greena-
baum ». Elliott, 60 Mo. 25, 80 ; Decker
v. Adams, 4 Dutch. 511, 514 ; Corey v.
Gale, 13 Vt. 639, 646.
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affirmed by the Court of Appeals,! the rule in Rowe . Smith,
with the distinction on which it was founded, is also rejected.
In the New York case referred to the maker of a promissory
note had made a partial payment upon it, which had not been
indorsed. The payee sued upon the note and recovered judg-
ment for the full amount, the maker not defending. A surety
on the note, having paid the judgment, took an assignment of
it and brought an action to recover the amount of the partial
payment ; but the court held the action not maintainable. The
case of Smith v. Weeks? was overruled. The court said that
this case found no support in New York or in England, or in
any of the states to whose authorities they had been referred,
except in Rowe ». Smith, which, as has been said, was considered
as overruled® ‘The law, it was said, ‘ cannot uphold the trust
and faith that allow a man to lie by, as the plaintiff here did in
the first suit, and rest upon the belief that the plaintiff there
would not do what in the summons or complaint he had ex-
pressly notified this plaintiff he would do, namely, take judg-
ment for the whole amount of the note, and then maintain an
action to recover back part of the judgment on the ground that
his just confidence had been betrayed.’ .

This appears to be the hetter opinion# The meaning sim-
ply is that judgment by default, like judgment on contest,
is conclusive of what it actually professes to decide as deter-
mined from the pleadings; in other words, that facts are not
open to further controversy if they are necessarily at variance
with the judgment on the pleadings® If this be not true, judg-

1 Binck ». Wood, 43 Barb. 815 ; 87
How. Pr. 858, where it is stated that
the judgment of the Supreme Court was
affirmed in June, 1869. 8o in 1 Abb.
N. Y. Dig. p. xxxiv, 2d ed.

2 26 Barb. 463.

3 The following cases were cited :
Tilton ». Gordon, 1 N. H. 33 (overruled
by Snow v. Prescott, 12 N. H. 535) ;
Broughton v. MclIntosh, 1 Ala. 108 ;
Mitchell v. Sanford, 11 Ala. 895 ; Loo-
mis ». Pulver, 9 Johns. 244 ; White v.
Ward, ib." 232 ; Battey v. Button, 18
Johns, 187 ; Walker v. Ames, 2 Cowen,

428 ; Dey v. Dox, 9 Wend. 129 ; Le
Guen v. Gouverneur, 1 Johns. Cas. 436 ;
Marriott v. Hampton, 7 T. R. 269 ; Kist
v. Atkinson, 2 Camp. 68.

4 Huffer v. Allen, L. R. 2 Ex. 14;
Sutliff v. Brown, 65 Iowa, 42. See Eng-
strom ». Sherburne, 137 Mass, 152.

® See State v. McBride, 76 Ala. 51;
McCalley v. Wilburn, 77 Ala. 549 (nil
dicit, i e. judgment without a plea) ;
Barton v. Anderson, 104 Ind. 578;
Shirland v. First National Bank, 65
Iowa, 96. The case of Ebersole v. Lati-
mer, 66 Iowa, 164, goes too far. If the
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ments by default are of little worth. The effect of the English
rule in such cases is seen in the case of judgments by default
against administrators. Thus, in the case of Rock v. Leighton!
the plaintiff sued the defendant, a sheriff, for a false return.
The fact was that the sheriff had returned a devastavit to an
execution against the plaintiff as an administrator; he having
suffered & judgment by default. The plaintiff contended that
the sheriff should have returned nulla bona, instead of a devas-
tavit. The court, however, ruled that the confession of judg-
ment, or suffering judgment by default, in the case of an execu-
tor or administrator, was an admission of assets and estopped
him to deny the fact. Judgment was therefore given for the
defendant. The doctrine of this case is well settled3 It is,
however, laid down for clear law by the Supreme Court of the
United States that judgment by default admits the legality of
the demand or claim in suit only for the purpose of the action,
and that it does not make the allegations of the declaration
evidence in an action upon a different demand ;2 by way, that
is to say, of an estoppel by verdict.t

Of course nothing short of final judgment upon default can
have conclusive effect. Thus, judgment by default of appearance
of the defendant does not operate as a bar to another action
until after the damages have been determined.? Whitaker v.
Bramson involved a judgment under a rule of court authorizing
the plaintiff, in an action of contract, to sign judgment against
the defendant upon his omission to file an affidavit of defence,
leaving the amount of the judgment indeterminate; and the
court held that it was therefore only an interlocutory judgment,
and did not work an estoppel to a new suit for the same cause.®

declaration set out no cause of action,
there is no estoppel. Bosch v. Kassing,
64 Towa, 312. Nor can the judgment
be binding except in regard to matters
properly averred in the declaration.
Barton v. Anderson, 104 Ind. 578, cit-
ing Unfried v. Huberer, 68 Ind. 67,
and other cases. Further in regard to
judgments by defuult see Nemetty v.
Naylor, 100 N. Y. 562.

1 1 Salk. 810 ; 8. c. 1 Ld. Raym. 589.

% Leonard v. Simpson, 2 Bing. N. C.

176; 8. c. 2 Scott, 355 ; Grace v. Mar
tin, 47 Ala. 135. See also 2 Wms.
Executors, 1953 (7th Eng. ed.).

8 Cromwell v. Sac, 94 U. S. 850, 356.

4 See post, p. 90.

& Whitaker v. Bramson, 2 Paine, 209.

6 Bee further, as to judgment by de-
fault, Fagg v. Clements, 16 Cal. 389 ;
Mailhouse v. Inloes, 18 Md. 828; Green
v. Hamilton, 16 Md. 817, 329 ; Minor v.
Walter, 17 Mass. 287 ; Brummagim v.
Ambrose, 43 Cal. 866 ; Mason v. Patter-
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3. Judgment in proceedings supplementary to the main judg-
ment is also binding in collateral actions. Thus, if a judgment
debtor be examined concerning his property before a court or
referee on proceedings supplementary to execution, the order
made by the tribunal before which the examination takes place,
concerning the subject-matter, estops the parties from reliti-
gating the same matter.!

4. Judgment on a writ of partition at common law works an
estoppel concerning the transfer of title;3 while partition in
chancery does not deal with or decide questions of controverted
title. A decree in chancery does not transfer or convey title
even after the allotiment of shares of the parties; the legal title
remains as before® In neither case does the judgment operate
beyond the title held at the time of the suit; it does not affect
a title afterwards acquired ;* it is-like judgments in general

Judgment in partition binds ‘parties only;® it may indeed -
conclude contingent interests of persons not in being, but this
only in cases where the judgment provides for and protects such
interests by substituting the fund derived from the sale of the
land in place of the land, and preserving it to the extent neces-
sary to satisfy such interests as they arise.®

son, 74 111. 191.  Under statutes of Illi- 4 See Elston ». Piggott, 94 Ind. 14,

nois judgment by default in a county
court, for collection of taxes, is not con-
clusive. Gage v. Pumpelly, 115 U. 8.
454.

1 McCullough v. Clark, 41 Cal. 298.

2 Gay v. Parpart, 108 U. 8. 679.
8ee Burroughs v. De Couts, 70 Cal. 361.
Secus in Indiana under statutes. Luntz
v. Greve, 102 Ind. 178 ; Elston v. Pig-
gott, 94 Ind. 14, In that state, and
probebly in other states, it merely sev-
ers possession and awards to each ten-
ant his part in severalty. Elston v.
Piggott, supra. Baut title may there be
put in issue and decided. Luntz ».
Greve, supra, and cases cited.

8 Gay o. Parpert, at p. 689, Miller,
J.; De la Vega v. League, 64 Texas, 205,
215. Ses the second case for a further
consideration of partition in equity.

24, citing Miller . Noble, 86 Ind. 527,
and other cases, in regard to decrees ;
Bryan v. Uland, 101 Ind. 477. 8o of
other judgments, e. g. in ejectment ;
they do not bar an after-acquired title.
Burns v. Hodgdon, 64 Cal. 72 ; People’s
Bank v. Hodgdon, ib. 95 ; Embrey v.
Palmer, 107 U. 8. 8,11. Contra where
the after-acquired title was only a formal
conveyance of the title already litigated.
Phelan v. Tyler, 64 Cal. 84.

§ Childs v. Hayman, 72 Ga. 791.

¢ Monarque v. Monarque, 80 N. Y.
820, 826, Andrews, J.; Mead v. Mitchell,
17 N. Y. 210 ; Brevoort v. Brevoort, 70
N. Y. 136. A tenant in common may
by agreement estop himself to claim
partition. Eberts ». Fisher, 54 Mich.
294 ; Avery v. Paine, 12 Mich. 540.
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CHAPTER IIL
JUDGMENTS IN PERSONAM.

IN presenting this subject we have adopted the following
divisions : —

1. Estoppel by former judgment; 2. Estoppel by former ver-
dict; 3. The limits and operation of judgment and verdict
estoppels; 4. Under what circumstances judgments may be
impeached in collateral actions.

§ 1. Former Judgment : Identity of Causes of Action.

Judgment upon the merits of a cause in litigation rendered
by any court of competent jurisdiction is a bar to all further
litigation of the same claim or demand.! This rule gives rise
to a defensive position called as a matter of pleading ¢ former
judgment ;’ the essential and the characteristic feature of
which consists in this, that it must be shown that there is
identity between the present and the previous cause of action.
By his plea the defendant says in effect that the plaintiff has
on a previous occasion brought an action against him, or against
one under whom the defendant claims, in respect of the very
same cause now alleged ; in which action judgment was given
for the plaintiff or for the defendant, as the case may be. He
demands to know why he should now be pursued again;
‘nemo bis vexari debet pro una et eadem causa.’ The ques-
tion, then, to be decided is whether the two causes of action
are the same ; if they are not identical, the defence is not good.
‘We now present some of the cases which illustrate or explain
this point. :

1 See e. g. Cromwell v. Sac, 94 U. 8. Umlauf v. Umlauf, 118 I11. 580 ; Thomas
351 ; Borer v. Chapman, 119 U. 8.587; v. Merry, 113 Ind. 83, 91; Rogers v.
Minneapolis Assoc. v. Canfield, 121 U. 8. Kimsey, 101 N. C. 559; Bickett v. Nash,

295, 808; Wilson v. Deen, ib. 525; ib. 579 ; Magnus v. Sleeper, 69 Wis.
Bissell v. Spring Valley, 124 U. 8, 215; 219, 228.
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The case of Cleaton ». Chambliss! decided by the Virginia
Court of Appeals, will serve to illustrate the subject. Apart
from unnecessary details the case was this: Wessen being
indebted to the plaintiff Chambliss, paid him by unnegotiable
bonds purporting to have been executed to him (Wessen) by
the defendant Cleaton and T C, the defendant having before
the transfer promised the plaintiff that he would pay themn.
The defendant having failed to pay the bonds at maturity,
Chambliss sued him upon them in Wessen's name; to which
action the former pleaded non est factum, and obtained judg-
ment on his plea. Chambliss then sued him on the special
promise to pay the bonds. The defendant demurred to a count
setting out the foregoing matters; and he contended inter alia
that the judgment in his favor on the bonds was a complete
bar to the action. But the demurrer was overruled.?

In a case before the Supreme Court of the United States$ it
appeared that the plaintiff had sued the defendant for salt sold
and delivered. The defendant pleaded that having given in
payment of the salt the note of a third party indorsed by
himself, the plaintiff sued thereon, and judgment was given
against him that the action could not be maintained until
judgment had been obtained against the maker and his insol-
vency made to appear. But the plea was held bad. Chief
Justice Marshall said it was clear that the same question was
not tried in both cases. In the first case the point decided
was that the suit against the indorser would not lie until a
suit had been brought against the maker; in the second suit
the point to be decided was whether the plaintiffs had lost

1 6 Rand. 86.

2 After having considered the ques-
tions of pleading and other matters in-
volved, the court by Carr, J. eaid that
the record must also show that issue
was taken on the same allegation which
was the foundation of the second action.
‘Here,’ to quote the language of the
court, ‘the foundation of the action is
the promise of Cleaton to Chambliss;
there the foundation is the bond of
Cleaton to Wessen. The issne there

6

was upon non est factum ; that was the
point decided, the allegation taken and
found ; an allegation not put in issue,
and which could not possibly be put in
issue, in the case beforeus. If then the
judgment on the bonds had been pleaded
the plea could not have availed ; for if
it had stated the record correctly, a de-
murrer would have lain ; and if incor-
rectly, the replication of nul tiel record
would have overthrown it.’
8 Clark v. Young, 1 Cranch, 181,
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" their remedy on the original contract by their conduct re-
specting the note. These were distinct points; and the merits
of the latter case were not involved in the decision of the
former. .

In the recent case of Goodrich ». City,! also before the Supreme
Court of the United States, the appellants filed a bill to recover
damages for the sinking of the steamer Huron in the Chicago
River. The casualty had been effected by the steamer running
against a sunken wreck. The libel alleged that.it was the duty
of the city to have the wreck removed, and that it was guilty of
negligence in not having done so. It further alleged that the
city entered upon the work of removal, but abandoned it before
the work was accomplished. The defence among other things
was & former judgment rendered in the Supreme Court of
Illinois, in an action on the case between the same parties
respecting the same injury.? The declaration in that case had
set forth that it was the duty of the city to remove and prevent
obstructions in the river; that the city assumed to discharge
the duty and entered upon the work ; that it had negligently
suffered the obstruction of the wreck to remain, though knowing
its character, and had neglected to place any signal near it to
indicate its position; and that by reason of the premises the
steamer Huron had run upon the sunken wreck. Counsel for
the libellants contended that, as there was no specific allegation
in the declaration that the city had .undertaken to remove the
particular wreck (the main charge in the libel), the case made
in the first action was different from that in the present; and
that the state court had merely decided that an action would
not lie against the city for a simple omission to act,— for the
mere non-assumption of the power conferred by the charter.
The question of liability, in all cases where the city had elected
to act and had entered upon and assumed the work, was still
an open question. But the court by Mr. Justice Swayne said
that upon a careful examination of the declaration and the libel
they must hold that there was no such difference between the
cases as to take the present action out of the operation of the
principle of res judicata.

1 5 Wall. 566. 2 Goodrich v. City, 20 Ill. 445.
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The plaintiff in Norton ». Huxley! brought an action for a
tort, charging the defendant with having fraudulently induced
him to take the assignment of an unfinished contract which
proved unfortunate for him. In pursuance of this contract the
plaintiff had furnished labor, materials, and money, for which
the assignor of the contract had given him an order on the
defendant, which the latter refused to accept. The defendant
offered in bar of the suit the record of an action by the plaintiff
against the defendant to recover for the services, materials, and
money just mentioned, in which suit judgment had gone for
the defendant. But the record was excluded. The court said
that the former action was one of contract, in which a promise
and a breach had been averred. This was an action for a tort,
in which the plaintiff alleged that he had sustained damages by
the fraudulent representations of the defendant. Proof which
would fully support the one case would have no tendency to sus-
tain the other, the questions involved being essentially unlike.

A judgment, however, for the defendant in an action for a false
representation — the ind